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United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

F.  T.  Meyer, 
Plaintiff  in  Error, 

vs. 

The  1*acific  Machinery  Company, 

a  corporation, 

Defendant  in  Error. 


Names  and  Addresses  of  Attorneys  of  Record: 

Bolph,  Mallorv,  Simon  &  (iearin 

and  Hall  S.  Lnsk, 

Mohawk  Jinilding,  l*ortland,  Oregon, 

for  the  Plaintiff  in  Error. 

Tra  Bronson, 

Coleman  linilding,  Seattle,  Washington, 

for  the  Defendant  in  Error. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

THE  PACIFIC  MACHINERY  COMPANY,  a  cor- 
poration, 

Plaintiff  and  Defendant  in  Error, 

V. 

F.  T.  MEYER, 

Defendant  and  Plaintiff  in  Error. 

CITATION  ON  WRIT  OF  ERROR. 

United  States  of  America,  ) 

L    SS 

District  of  Oregon.         j 

To  tlie  Pacific  Machinery  Company,  a  corporation. 
Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof, 
pursuant  to  a  Writ  of  Error  filed  in  the  Clerk's 
office  of  the  District  Court  of  the  United  States  for 
the  District  of  Oregon,  wherein  F.  T.  Meyer  is  Plain- 
tiff in  Error  and  you  are  Defendant  in  Error,  to 
show  cause,  if  any  there  be,  Avhy  the  judgment  men- 
tioned in  said  writ  of  error  should  not  be  corrected 
and  speedy  justice  should  not  be  done  to  the  parties 
in  that  behalf. 

Given  under  my  hand  at  Portland,  in  said  dis- 
trict, this  14th  day  of  November,  in  the  year  of  our 
Lord,  one  thousand  nine  hundred  and  sixteen. 

CHAS.  E.  WOLVERTON,  Judge. 
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Due  serAice  of  the  foregoing  citation  on  Avrit  of 
error  admitted  this  IGth  day  of  November,  A.  D. 
1916. 

BEOXSOX,  ROBIXSOX  &  JOXES, 
Attorneys  for  Defendant  in  Error. 

Filed,  X'ovember  17,  191G. 

G.  H.  MARSH,  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

F.  T.  MEYER, 

Plaintiff  in  Error, 
vs. 
THE  PACIFIC  MACHIXERY  COMPAXY,  a  cor- 
poration, 

Defendant  in  Error. 

AVRIT  OF  ERROR. 

The  United  States  of  America,  ss. 

THE  PRESIDEXT  OF  THE  UXTTED  STATES 
OF  AMERICA. 

To  the  Judge  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon,  (treeting: 
Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment  of  a  plea  Avhich  is 
in  the  District  Court  before  the  Honorable  Charles 
E.  AVolverton,  one  of  you,  between  The  Pacific  Ma- 
chinery Company,  a  corporation,  Plaintiff'  and  De- 
fendant in  Error,  and  F.  T.  Meyer,  Defendant  and 
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Plaintiff  in  Error,  a  manifest  error  hath  happened 
to  the  great  damage  of  the  said  Plaintiff  in  Error, 
as  b}"  complaint  doth  appear;  and  we,  being  Avilling 
that  error,  if  anj'  hath  been,  shonld  be  dnly  cor- 
rected, and  full  and  speedy  justice  done  to  the  par- 
ties aforesaid,  and,  in  this  behalf,  do  command  you, 
if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  opeidy,  jou  send  the  record  and 
proceedings  aforesaid,  Avith  all  things  concerning 
the  same,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  that  you  have  the  same  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof, 
in  the  said  Circuit  Court  of  Appeals  to  be  then  and 
there  held;  that  the  record  and  proceedings  afore- 
said, being  then  and  there  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right  and 
according  to  the  laAvs  and  customs  of  the  United 
States  of  America  should  be  done. 

Witness  the  HOXORABLE  EDWARD  DOUGLAS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  this  lith  day  of  November, 
191G. 

(Seal)  G.  H.  MARSH, 

Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

Service  of  the  foregoing  Writ  of  Error  made  this 
14th  day  of  November,  1916,  upon  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  by 
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filing  with  me  as  Clerk  of  said  Court  a  duly  certi- 
fied copy  of  said  Writ  of  Error. 

G.  H.  MARSH, 
Clerk,  United  States  District  Court, 
District  of  Oregon. 

Filed  November  14,  1916. 

G.  H.  MARSH, 
Clerk,  United  States  District  Court, 
District  of  Oregon. 


In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

November  Term,  1913. 

Be  it  remembered,  that  on  the  3rd  day  of  Novem- 
ber, 1913,  there  was  duly  filed  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  an 
Amended  Complaint,  in  Avords  itnd  figures  as  fol- 
lows, to-wit : 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

THE  PACIFIC  MACHINERY  COMPANY,  a  cor- 
poration. Plaintiff, 

vs. 
F.  T.  MEYER,  Defendant, 

No.  5098. 
AMENDED  (X:>MPLAINT. 

Comes  now  the  plaintiff,  and  having  obtained 
leave  of  Court  therefor,  files  this  its  Amended  Com- 
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plaint  herein,  and  for  cause  of  action  against  tlie 
defendant  alleges  as  follows,  to-Avit : 

I. 

That  the  plaintiff  now  is,  and  at  all  times  herein 
mentioned  has  been,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Washington,  and  a  citizen  and  resident 
thereof,  having  its  office  and  principal  place  of  busi- 
ness at  the  City  of  Seattle,  in  said  State  of  Wash- 
ington. 

II. 

That  the  defendant,  F.  T.  Meyer,  now  is,  and  at 
all  times  herein  mentioned  has  been,  a  citizen  and 
resident  of  Oregon,  residing  at  Oregon  City,  Clacka- 
mas County,  in  said  State  of  Oregon. 

III. 

That  the  plaintiff  now  is,  and  at  all  times  herein 
mentioned  has  been,  the  owner  of  and  lawfully  en- 
titled to  the  i)ossession  of  all  of  that  certain  per- 
sonal property  situate,  lying  and  being  in  the  mill 
formerly  occupied  and  operated  by  the  Oregon  City 
Lumber  Company  at  Oregon  City,  in  Clackamas 
County,  State  of  Oregon;  and  which  machinery  is 
more  particularly  described  and  itemized  in  the 
schedule  hereto  annexed  and  marked  Exhibit  ''A," 
and  made  a  part  of  this  complaint. 

IV. 

That  on  or  about  April  29th,  1909,  plaintiff  de- 
livered said  personal  property  to  The  Oregon  City 
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Lumber  and  Manufacturing  Compau}^,  a  corpora- 
lion,  under  a  certain  contract  or  letter  in  writing, 
accepted  1)}^  said  The  Oregon  City  Lumber  and  Man- 
ufacturing Company,  by  the  terms  of  Avhich  con- 
tract the  title  to  said  personal  property  remained 
in  the  plaintiff  until  the  full  x)erformance  of  the 
terms  and  conditions  of  said  contract  to  be  per- 
formed by  The  Oregon  City  Lumber  and  Manufac- 
turing Company  and  the  payment  of  the  amount  of 
the  purcliase  price  thereof,  and  that  in  case  said 
Tho  Oregon  City  Lumber  and  Manufacturing  Com- 
X)any  failed  to  perform  the  terms  and  conditions 
oi"  said  contract,  or  failed  to  make  the  payments 
pj  cvided  to  be  made  by  said  The  Oregon  City  Lum- 
ber and  Manufacturing  Company,  said  contract 
should  become  void  at  the  election  of  the  plaintiff, 
and  said  property  immediately  returned  to  the 
plaintiff. 

Y. 

That  The  Oregon  City  Lund)er  and  Manufac- 
turing Company  failed  to  perform  the  terms  and 
conditions  of  said  contract,  and  failed  to  pay  to  the 
plaintiff  the  purchase  price  provided  for  therein,  or 
any  part  thereof;  that  the  plaintiff  has  elected  to 
declare  said  contract  void  and  has  given  notice 
thereof  to  The  Oregon  City  Lund)er  and  ^lanufac- 
t\iring  Company;  that  The  Oregon  City  Lumber  and 
^lanufacturing  Company  on  or  about  Novend)er 
10th,  1909,  made  an  assignment  for  the  benefit  of 
creditors  to  John  J.  Cooke  and  John  W.  Moflfitt; 
that   said  John  J.  (\)oke  and  John  W.  Moffitt,  as 
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assignees  of  said  company,  on  April  20,  1911,  as- 
snmed  to  sell  all  of  the  property  of  said  company, 
inclnding  the  property  above  described,  to  the  de- 
fendant, F.  T.  Meyer,  and  placed  said  defendant 
in  possession  thereof;  that  said  defendant  was  in- 
formed, and  had  notice  that  said  contract  betAveen 
the  plaintiff  and  The  Oregon  City  Lumber  and  Man- 
ufacturing Company  had  been  declared  void,  and 
had  notice  and  was  informed  that  the  plaintiff  was 
the  owner  of  said  property. 

yi. 

That  the  value  of  said  property  is,  and  at  all 
times  herein  mentioned  Avas,  the  sum  of  Seven ty- 
tAvo  Hundred  Dollars. 

VII. 

That  the  plaintiff  has  demanded  possession  of 
said  personal  property  from  the  defendant,  but 
defendant  unjustly  detains  the  same  to  the  damage 
of  the  plaintiff  in  the  sum  of  Seventy-two  Hundred 
Dollars. 

Wherefore,  the  plaintiff'  demands  judgment 
against  the  defendant  for  the  recovery  of  the  pos- 
session of  said  personal  property,  or  for  the  sum 
of  Seventy-two  Hundred  Dollars,  the  value  thereof, 
in  case  delivery  cannot  be  had,  together  with  in- 
terest thereon  from  the  date  of  the  institution  of 
this  action. 

IRA  BRONSOX, 
Attorney  for  Plaintiff. 
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State  of  Washington,  ^ 
County  of  King.       I 

JOSEPH  HEWITT,  being  first  duly  sworn,  on 
oath  deposes  and  says :  That  he  is  the  assistant 
secretary  of  The  Pacific  Machinery  Company,  a 
corporation,  i:)laintiff  in  the  above  entitled  action; 
that  he  has  read  the  foregoing  amended  complaint, 
knows  the  contents  thereof  and  believes  the  same 
to  be  true. 

JOSEPH  HEWITT, 

Subscribed  and  sAvorn  to  before  me  this  31st  day 
of  October,  1913. 

(Seal)  W.  L.  GRILL, 

Notary  Public  in  and  for  the  State  of 
Washington,  residing  at  Seattle. 


EXHIBIT  "A." 

1  11x14  Beck  Type  Engine  Feed. 

1  No.  4  A  Mitts  &  Merrill  Hog  or  Edging  (Jrinder 

complete. 
1  5  H.  P.  Sterling  Vertical  Engine  complete  with 

all  regular  trimmings. 
1  Combination  Lath  Mill  and  Bolter  with  a  capaci- 
ty of  40  to  45  M.     Bartlett  &  ('ompany  make. 

Including  six  saws. 
1  Combination   Lath   Biiuler   and   Trimmer   com- 

comi)lete  excej)t  saws. 
1  Prescott  14  Saw  Under  Cut  Trimmer  complete 

Avith  all  necessary  iron  Avork  and  all  necessary 

Avood  AA^ork  and  47()'  of  table  chains. 
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1  Heavy  Pacific  Coast  Tj^e  Slab  Slasher  for  7 
saws  spaced  4'  1"  centers.  Including  heavy 
drive  rig. 

1  5  Tooth  Expansion  Sprocket  Wheel  for  %x6 
Long  Length  Conveyor  Chain  fitted  to  above 
shaft. 

1  Spnr  Gear  63  teeth,  V/C  pitch,  4"  face,  bore 
2  15/16"  key  seated  and  fitted. 

1  Shaft  2  7/16  "x5'  3 "  key  seated. 

1  Spnr  Pinion  13  teeth,  11/."  pitch,  bore  2  7/16" 
key  seated  and  fitted. 

1  3x8x2  7/16"  Bevel  Iron  Friction  Wheel  key 
seated  and  fitted. 

1  Shaft  2  7/76"xll'  6"  keyseated  and  fitted. 

1  12x9x2  7/16"  Bevel  Paper  Friction  Wheel  key- 
seated  and  fitted. 

1  2  &016"x4". 

2  20x20  double  cut  end  conveyor  drum  keyseated 
and  fitted. 

200'  of  %  genuine  eastern  made  hand,  hand 
welded,  tested  and  warranted,  long  length  con- 
veA^or  chain,  made  of  double  refined  iron. 

1  Shaft  1  15/16x4'  6"  keyseated. 

3  15  Tooth  Sprocket  Wheels  for  No.  78  Eiveted 
Chain,  keyseated  and  fitted. 

30'  of  14"x3i:>"  Plat  Iron  with  1/4"  screw  holes. 

2  Sprockets  15  Tooth  No.  78  Fitted— 2  Shaft 
1  7/16x12". 

1  Shaft  1  15/16x7'  keyseated  and  fitted. 
1  Spur    Paper    Friction   Wheel    6"x7xl5/16"    key- 
seated  and  fitted. 
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1  Shaft  2  7/16"x2'  6"  keyseated. 

3  15  Tooth  Xo.  78  Chain  Sprockets,  bore  2  7/16" 

keyseated  and  fitted. 
1  Shaft  2  7/16"x5'  keyseated. 
1  1  15/1 G"  Eccentric  Bos. 
1  30x0x2  7/16  Spur  Iron  Friction  Wheel  keyseated 

and  fitted. 
1  Shaft  2  7/16x3'  6"  keyseated. 
1  9  Tooth  Sprocket  Wheel  for  Xo.  104  Chain,  bore 

2  7/16". 
1  Bevel  Gear  55  Teeth  I14"  pitch,  3-}4  face,  bore 

2  7/16  keyseated  and  fitted. 
1  Shaft  1  15/16"x6'  keyseated. 
1  Bevel  Pinion  14  teeth,  I14"  pitch,  ?>%  face,  bore 

1  15/16"  keyseated  and  fitted. 
1  Shaft  1  15/16x3". 
1  9  Tooth  Sprocket  Wheel  for  Xo.  104  Chain,  bore 

1  15/16"  keyseated  and  fitted. 
1  Shaft  2  7/16""x4"  keyseated. 
1  9  Tooth  Sprocket  Wheel  for  Xo.  104  Chain,  bore 

2x7/16"  keyseated  and  fitted. 
1  Spur  Gear  60  tooth  V/i"  pitch,  3^4  face,  bore 

1  15/16"  keyseated  and  fitted. 
1  Spur  Pinion  15  tooth,  11^"  pitch,  214  face,  bore 

1  15/16"  pitch  keyseated  and  fitted. 

1  Shaft  1  15/16x5'  keyseated. 

2  9    Tooth    Sprockets    for    Xo.    104    Chain,    bore 

1  15/16"  keyseated  and  fitted. 
1  Shaft  2  7/16""x4"  keyseated. 

1  9  Tooth  Sprocket  Wheel  for  Xo.  104  Chain,  bore 

2  7/16,  ke3\seated  and  fitted. 
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1  Spur  Gear,  60  tooth,  li/4"  pitch,  3"  face,  bore 

2  7/10 "  keyseated  and  fitted. 
1  Shaft  1  15/16"x4'  keyseated. 
1  Spur  Pinion  15  tooth,  1^4    pitch,  31/4  face,  bore 

1  15/16,  keyseated  and  fitted. 
1  9  Tooth  Sprocket  Wheel  for  No.  104  Chain,  bore 

1  15/16"  keyseated  and  fitted. 
1  Shaft  2  7/16x8'  keyseated. 

1  12x8x2  7/16"  Spur  Paper  Friction,  keyseated  and 

fitted. 
1  Spur   Gear   60  tooth   li/j^"  pitch,   3"  face,   bore 

2  7/16"  keyseated  and  fitted. 
1  Shaft  2  7/16x7'  8"  keyseated. 

1  Spur  Pinion  15  tooth  I14  pitch,  3i/>  face,  bore 
2  7/16  keyseated  and  fitted. 

1  24x6x1  15/16"  Spur  Iron  Friction  Wheel  key- 
seated  and  fitted. 

1  Shaft  1  15/16x7'  8"  keyseated. 

1  8x7x1  15/16  Spur  Paper  Friction  keyseated  and 
fitted. 

1  16x6x1  15/16"  Phillips  Steel  Pressed  Pullej^  key- 
seated  and  fitted. 

1  1  15/16"  Eccentric  Box. 

1  80"  of  2  15/16"  shaft  in  four  lengths  couj>led 
together  with  three  pair  of  2  15/16"  safety  flange 
couplings. 

2  Shafts  2  7/16"x20"  coupled  together  with  one  pair 
of  2  7/16  safety  flange  couplings,  and  coupled  to 
above  length  of  2  15/16"  shaft  with  1  15/16"'x 
2  7/16  reducing  safety  flange  coupling. 
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1  36"  Sproket  TVlieel  for  No.  124  Chain  keyseated 

and  fitted. 
3  Bevel  Pinions,  14  tootk,  1V{  pitcli,  3%"  face,  bore 

2  7/16 ",  keyseated  and  fitted. 
3  Shafts  2  7/16"x5'  keyseated. 
3  Bevel  Gears  55  teeth,  II/4"  pitch,  3%"  face,  bore 

2  7/16.  Keyseated  and  fitted. 
3  Shafts  1  15/16x16'  keyseated. 
6  12  Tooth  Sprocket  Wheel  for  No.  74,  bore  1 15/16. 

Keyseated  and  fitted. 
3  12  Tooth  Sprocket  Wheels  for  No.  74  Chain,  bore 

1  15/16"  kej^seated  and  fitted. 
1  12  Tooth  Sprocket  Wheel  for  No.  78  Chain,  bore 

1  7/16"  keyseated  and  fitted. 
3    12  Tooth  Sprocket  Wheel  for  No.  78  Chain,  bore 

1  7/16,  keyseated. 

1  Shaft  2  7/16 "x7"  6"  keyseated. 
1  36"x8"x2    7/16"    spur    iron    friction    wheel    key- 
seated  and  fitted. 
1  12  Tooth  Sprocket  Wheel  for  No.  124  Chain,  bore 

2  7/16"  keyseated  and  fitted. 

1  10   Tooth   Sprocket  Wheel   for   No.   78   Kiveted 

Chain  keyseated  and  fitted. 
1  Pacific  Coast  Standard  Wood  Saw  IMachine,  for 

cutting  4"  slabs  into  16   lenoths. 

200'  of  No.  Chain. 

180'  of  No.  104  and  V.  Chain. 
.  320'  of  No.  104  and  V.  V\vm\\. 

40'  of  No.  124  Chain. 

900'  of  No.  74  Chain. 

IJO'  of  No.  78  (^hain  (Sec.  24). 
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90'  of  No.  104  and  C.  Chain  (Sec.  37). 

3000'  of  No.  74  Chain  with  "n"  attachment  every 

third  link  (Slasher). 

25'  of  No.  Riveted  Chain. 

1  Shaft  2  7/16x2'  keyseated. 

1  Spur  Gear  24x3  keyseated  and  fitted. 

1  9  Tooth  No.  104  Sprocket  bore  2  7/16  keyseated 
and  fitted. 

1  Shaft  1  15/16x3'  6 ". 

1  Spur  Pinion  12  Tooth,  II4'  pitch,  314  face,  key- 
seated  and  fitted. 

1  Sprocket  9  Tooth  No.  104  bore  1  15/16. 

13  2  7/16  flat  boxes. 
30  1  15/16  flat  boxes. 

2  2  15/16  flat  boxes. 
4  2  3/16  flat  boxes. 
4  3  15/16  flat  boxes. 

1  1 15/16  eccentric  box. 

2  2  7/16  eccentric  box. 
15  1 15/16  set  collars. 

14  2  7/16  set  collars. 
4  2  15/16  set  collars. 

2  2  3/16  set  collars. 

3  3  5/16  set  collars. 
10  2  7/16  flat  boxes. 

4  2  15/16  flat  boxes. 
22  2  7/16  set  collars. 

1  shaft  2  7/16x22'. 

3  12T  No.  78  sprockets. 

1  36x8  double  friction. 

1  1  15/16x11'  8"  shaft  K.  S. 
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1  10x9  beA'el  i)aper  friction  Ftd. 

1  18x8x1  15/16  C.  I.  pulley. 

1   l()x6xl  15/16  C.  I.  pulley. 

1  1  15/16x5'  6"  shaft  K.  S. 

1  bevel  gear  9  1/16x314  1  15/16  ftd. 

1  20x6x1  15/16  C.  I.  pulley. 

1  9T  No.  74  sprocket  1  15/16  ftd. 

1   1  15/16x5' shaft  K.  S. 

1  Xo.  e301  double  pinion  ftd. 

1  24x(>xl  15/16  C.  I.  pulley. 

1  :*>  15/16x16'  6'  shaft  K.  S. 

1  1*1'.  Xo.  1474  double  mortise  gears  ftd. 

1  1  15/16x:j'  K.  S. 

i  9T  Xo.  104  Sprocket  1  15/16  ftd. 

1  shaft  2  7/16x24  K.  S. 

2  15T  78  sprockets  2  5/16  ftd. 

1  12T  Xo.  98  sprocket  2  7/16  ftd. 

1  bevel  gear  32x5  ftd.  2  7/16. 

1  shaft  1  15/16x6'  K.  S. 

1  bevel  pinion  7'^s^5  1  15/16  ftd. 

1  shaft  2  7/16x3'  6"  1  end  turned  to  2  3/16. 

1  sprocket  13T  Xo.  87  2  7/16  ftd. 

1  24x6x1  15/16  (\  T.  pulley. 

1  shaft  2  7/16x3'  8"  K.  S.  end  turned  to  2  3/16. 

1  sprocket  9T  Xo.  104  ftd. 

1  shaft  :5  7/l  6x6' 3"  K.  S. 

1  shaft  3  15/17x12'  8'  K.  S. 

1  Vv.  3  15/16x3'  7"  clutch  c()ii])liiios  ftd. 

1  shaft  3  15/16x14. 

1  Pr.  3  15/16  tlauge  shaft  coupling  ftd. 

5  2. 3/ 16  flat  boxes. 
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27  2  7/10  flat  boxes. 

1  1  15/1()  shifter  hub  and  fork. 

1  2()xl  15/lG  S.  S.  pulley. 

1  2()xGxl  15/16  S.  S.  pulley. 

1  24x8x2  7/16  S.  S.  pulley. 

1  8x4x2  7/16  W.  S.  pulley. 

1  30x8x2  7/16  S.  S.  pulley. 

1  2  7/16  shifter  hub  and  fork. 

1  36x6x1  15/16  S.  S.  pulley. 

1  36x4x1  15/16  S.  S.  pulley. 

1  1 15/16x3'  shaft. 

1  20x4x1  15/16  S.  S.  pulley. 
20  1  7/16  solid  boxes. 

1  shaft  2  7/16x19'  6". 

1  shaft  2  7/16x9'  6 "  K.  S. 

1  shaft  1  15/16x20'  K.  S. 

1  shaft  1  7/16x16'  K.  S. 

1  shaft  1  15/16x20'  K.  S.  per  sketch. 

1  shaft  1 15/16x20'. 

1  shaft  2  7/16x20'  K.  S. 

1  shaft  2  7/16x16'  K.  S. 

2  Pr.  1  15/16  couplings  ftd. 
1  Pr.  2  7/16  couplings  ftd. 

1  Pr.  3  15/16  couplings  ftd. 

2  shaft  2  7/16x3'  6"  K.  S.  all  except  8"  on  each. 
1  shaft  2  7/l<)x6'  7 "  K.  S.  all  except  8 '  on  each. 

1  shaft  2  7/16x3'  K.  S.  all  except  8'  on  each. 

2  shafts  2  7/16x10'  K.  S.  all  except  8"  on  each. 
Lath  machine  to  be  furnished  for  an  additional 
price  of  $350.00. 

1  16x6x3  15/16  W.  S.  pullej^ 


16        F.  T.  Meyer  vs.  Pacific  Machinery  Co. 

1  14x8x8  3  15/16  W.  S.  pulley. 
1  12x8x3  15/16  W.  S.  pulley. 
1  8x6x3  15/16  W.  S.  pulley. 

1  12x8x2  15/16  S.  S.  pulley. 

2  10x6x2  15/16  S.  S.  pulley. 
1  40x8x2  7/16  S.  S.  pulley. 
1  30x12x2  7/16  S.  S.  pulley. 
1  26x10x2  7/16  S.  S.  pulley. 

1  24x10x2  7/16  S.  S.  pulley. 

2  24x8x2  7/16  S.  S.  pulley. 
1  20x10x2  7/16  S.  S.  pulley. 
1  18x8x2  7/16  S.  S.  pulley. 
1  16x10x2  7/16  S.  S.  pulley. 
1  8x6x2  7/16  W.  S.  pulley. 
1  sliaft  1  15/16x20. 

1  sliaft  1 15/16x11'. 
180'  No.  78  riveted  chain. 
90  only  78  B  attacliments. 
20'  87  riveted  chain. 

5  sheets  of  red  friction  paper. 

2  2  7/16  set  collars. 

4'  2  7/16  wood  pulley  bushing. 

1  shaft  1  15/16x7'  3"  K.  S. 

1  32x8  S.  S.  pulley. 

1  box  55-lb.  sterling  babbitted. 
10'  74  chain  N.  attachments  every  other  link. 

1  3  15/16  flat  box. 
12  1  15/16  set  collars. 

6  2  7/16  set  collars. 

1  14x6  steel  split  pulley. 

2  16x4x1  15/16  steel  split  pulley. 
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1  10x4x1  15/16  steel  split  pulley. 
1  6x3x1 15/16  wood  split  pulley. 
8  1 1/16  set  collars. 
10x1  7/16  solid  boxes. 
6  1 15/16  flat  boxes. 
5  2  7/16  flat  boxes. 
1  2  7/16  eccentric  boxes. 

1  exchange  of  one  6x71^  sterling  vertical  engine 
for  1-4x5  engine. 

Filed  Xovember  13, 1913. 

A.  M.  CANNON,  Clerk. 


And  afterwards,  to-Avit,  on  the  2nd  day  of  Decem- 
ber, 1913,  there  Avas  duly  filed  in  said  Court  and 
cause,  an  Answer,  in  words  and  figures  as  fol- 
lows, to- wit : 

ANSWER. 

NoAv  comes  the  defendant  and  for  answer  to  the 
Amended  Comi:>laint  of  plaintiff  herein  filed: 

I. 

Admits  the  allegations  contained  in  Paragraj)h 
I  of  said  Amended  Complaint. 

II. 

Defendant  admits  the  allegations  contained  in 
Paragraph  II  of  said  Amended  Complaint. 

III. 
Defendant  denies  each  and  every  allegation  con- 
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taiued   in   Paragraphs   III    and    IV   of   Plaintiff's 
Amended  Complaint. 

IV. 

Answering  Paragraph  Y  of  Plaintiff's  Amended 
Complaint  defendant  denies  each  and  every  allega- 
tion therein  contained  except  that  this  defendant 
admits  that  on  or  about  Xovemher  10th,  1909,  the 
Oregon  City  Lumber  &  Manufacturing  Company, 
a  corporation  organized  and  existing  under  the  laAvs 
of  the  State  of  Oregon,  as  alleged  in  Plaintiff's 
Amended  Complaint,  made  an  assignment  for  the 
benefit  of  its  creditors  to  John  J.  Cooke  and  John 
W.  Moffitt,  and  that  said  John  J.  Cooke  and  John 
W.  Moffitt,  as  such  assignees,  duly  and  in  accord- 
ance with  law,  and  on  or  about  the  21st  day  of 
April,  1911,  sold  and  delivered  all  said  property  to 
this  defendant. 

V. 

Answering  Paragraph  Vl  of  said  Amended  Com- 
plaint, this  defendant  denies  that  such  property  is 
of  the  value  of  Seventy-two  Hundred  Dollars 
($7200.00),  or  of  any  greater  value  than  Fifteen 
Hundred  Dollars  ($1500.00). 

VI. 

And  this  defendant  for  a  further  and  separate 
answer  and  defense  herein,  alleges: 

That  on  or  about  the  10th  day  of  November,  1909, 
the  Oregon  City  Lumber  &  Manufacturing  Compan.y 
was  a  corporation,  organized  and  existing  under  the 
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laws  of  the  State  of  Oregon,  and  Avas  the  legal 
owner  and  in  possession  in  Clackamas  County,  Ore- 
gon, of  all  the  property  mentioned  in  Plaintiff's 
Amended  Complaint;  that  on  said  10th  day  of  No- 
vember, 1909,  said  corporation  being  in  failing  cir- 
cumstances, made  an  assignment  for  the  benefit  of 
all  its  creditors  to  John  J.  Cooke  and  John  W. 
IMoffttt  and  executed  in  due  form  of  law  a  deed  of 
general  assignment  under  the  laAvs  of  the  State  of 
Oregon,  which  deed  was  executed  and  acknoAvledged 
so  as  to  entitle  it  to  be  recorded,  and  was  duly  re- 
corded in  Book  3,  page  205,  Record  of  Deeds  for 
Clackamas  County,  Oregon,  AA^here  said  property 
AA^as  situated;  that  said  assignees  duly  qualified  as 
such  and  accepted  said  trust  and  immediately  Avent 
into  possession  of  all  said  property. 

That  on  or  about  the  21st  day  of  April,  1911, 
said  John  J.  Cooke  and  said  John  W.  Mofiitt,  as 
such  Assignees,  in  accordance  Avith  laAv  duly  sold 
all  said  property  at  public  auction  to  the  highest 
and  best  Indder  for  cash  in  United  States  Gold  Coin ; 
that  prior  to  said  sale,  said  sale  Avas  duly  adver- 
tised according  to  laAv  and  plaintifi"  liad  due  notice 
of  said  sale  and  of  the  time  and  place  Avhen  the 
same  Avas  to  take  place,  and  the  terms  thereof,  and 

Avas  represented  at  said  sale  by Garrett,  its 

General  Agent  and  Manager. 

That  at  said  sale  this  defendant  bid  in  the  said 
property  and  the  Avhole  thereof  and  became  the  pur- 
chaser of  all  said  property  and  the  same  Avas  deliv- 
ered to  him  bv  said  John  J.  Cooke  and  said  John 
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W.  Moffitt  and  defendant  went  into  possession 
thereof  at  once  and  defendant  has  ever  since  re- 
mained and  now  is  in  possession  of  the  same. 

That  at  said  sale  the  said  phiintiff  was  present 

by  its  General  Agent  and  Manager,  Garrett, 

and  made  no  objection  to  said  sale  and  made  no 
claim  to  said  property,  or  any  part  thereof,  and 
consented  to  said  sale. 

That  at  such  sale  this  defendant  was  the  high- 
est and  best  bidder  and  bought  said  property  at 
public  auction  in  good  faith  and  for  full  value. 

That  neither  said  John  J.  Cooke  nor  John  W. 
Moffitt  nor  this  defendant  ever  had  tvwy  notice  or 
knowledge  that  there  was  any  actual  or  pretended 
defect  in  the  title  to  said  property,  or  that  plain- 
tiff claimed  that  it  had  am^  interest  in  said  prop- 
erty except  as  a  general  unsecured  creditor  of  said 
Oregon  City  Lumber  &  Manufacturing  Company, 
and  this  defendant  alleges  that  he  was  on  said 
April  21st,  1911,  ever  since  has  been  and  uoav  is  a 
bona  fide  purchaser  in  good  faith  for  full  value  of 
all  said  property. 

And  this  defendant  alleges  that  plaintiff  by  rea- 
son of  its  participation  in  said  sale  and  because  it 
stood  by  and  permitted  this  defendant  to  purchase 
the  same  at  said  sale  in  the  manner  and  under  the 
conditions  hereinabove  alleged,  is  and  of  right 
ought  to  be  forever  estopped  to  set  up  any  claim  or 
title  to  said  property,  or  any  part  thereof  as  against 
this  defendant,  and  particularly  the  claim  set  out 
in  Plaintiff's  Amended  Complaint. 
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And  this  defendant  further  alleges  that  when 
said  personal  property  Avas  sold  by  plaintiff  on  said 
29th  day  of  April,  1909,  it  was  sold  for  the  purpose 
of  being  used  in  a  lumber  and  planing  mill,  and 
plaintiff'  had  actual  knowledge  that  it  would  be 
used  for  that  purpose.  That  upon  its  being  deliv- 
ered on  said  April  29th,  1909,  to  said  Oregon  City 
Lumber  &  Manufacturing  Company,  it  was  imme- 
diately, Avith  plaintiff's  knowledge,  used  for  the 
purpose  above  set  out,  and  a  large  portion  of  it 
became  attached  to  and  a  part  of  the  realty  of  said 
mill  and  became  a  fixture  that  could  not  thereafter 
be  removed,  and  defendant  alleges  that  the  said  per- 
sonal property  was  attached  and  is  a  part  of  the 
realty  and  not  subject  to  replevin. 

Wherefore,  defendant  having  fully  answered, 
asks  to  be  hence  dismissed  with  judgment  for  his 
cost  and  disbursements. 

DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Defendants. 

State  of  Oregon,  1 

County  of  Clackamas,      f 

I,  F.  J.  Meyer,  being  first  duly  sworn,  depose 
and  saj"  that  I  am  the  defendant  in  the  above  en- 
titled action;  that  the  foregoing  answer  is  true  as 
I  verily  believe. 

F.  J.  MEYER. 
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Subscribed  and  sworn  to  before  me  this  1st  day 
of  December,  11)13.  . 

(Seal)  E.  0.  LATOUKETTE, 

Notaiy  Public  for  the  State  of  Oregon. 

Filed  December  2, 1913. 

A.  M.  CANNON,  Clerk. 


And  afterwards,  to-wit,  on  the  8th  day  of  January, 
1911,  there  was  duly  filed  in  said  Court  and 
cause,  a  Reply,  in  words  and  figures  as  follows, 
to-Avit : 

REPLY. 

Comes  now  the  Pacific  Machinery  Company,  a 
corporation,  plaintiff  herein  and  for  reply  to  an- 
swer of  defendant  heretofore  served  upon  it,  admits, 
denies  and  alleges  as  folloAvs: 

I. 

Referring  to  paragraph  six  of  said  answer,  plain- 
tiff admits  the  allegations  contained  in  the  first 
paragraph  thereof,  being  lines  nine  to  twenty- two 
inclusive  of  page  two  of  said  answer. 

II. 

Referring  to  paragraph  two  of  said  paragraph 
six,  beginning  at  line  twenty-three  of  page  two, 
jdaintift'  admits  that  i)roperty  in  question  was  sold 
on  the  21st  day  of  April,  1911,  but  alleges  that  it 
has  no  knowledge  as  to  Avhether  or  not  said  sale 
was  dulv  held  in  accordance  with  law  or  for  cash 
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or  to  the  highest  bidder  and  therefore  denies  the 
same;  and  plaintiff  further  denies  that  it  had  due 
notice  of,  or  was  represented  at  said  sale. 

III. 

Keferring  to  paragraph  three  of  said  paragraph 
six,  beginning  at  line  thirty-one  of  page  two  of  said 
answer,  plaintiff  alleges  that  it  has  no  knowledge 
as  to  whether  or  not  defendant  is  now  in  possession 
of  the  property  in  question  and  therefore  denies  the 
same. 

IV. 

Referring  to  paragraph  four  of  said  paragraph 
six,  beginning  at  line  four  of  page  three  of  said 
ansAver,  plaintiff  denies  that  it  was  present  at  said 
sale  or  consented  thereto. 

V. 

Referring  to  paragraph  five  of  said  paragraph 
six,  beginning  at  line  eight  of  page  three  of  said 
answer,  plaintiff'  alleges  that  it  has  no  information 
as  to  Avhether  or  not  defendant  purchased  said  prop- 
erty in  good  faith,  or  for  full  a  alue  and  therefore 
denies  the  same. 

VI. 

Referring  to  paragraph  six  of  said  paragraph 
six,  beginning  at  line  eleA^en  on  page  three  of  said 
ansAver,  plaintiff  alleges  that  it  has  no  information 
as  to  the  truth  or  falsity  of  the  matter  therein  and 
therefore  denies  the  Avhole,  and  each  and  every  part 
thereof. 
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VII. 

Referring  to  paragrapli  eight  of  said  paragraph 
six,  beginning  at  line  twenty-six  of  page  three  of 
said  answer,  i^laintiff  alleges  that  it  has  no  informa- 
tion as  to  whether  or  not  said  property  is  attached 
to  realty  and  has  become  a  fixture  and  therefore 
denies  the  same. 

IRA  BRONSON, 
Attorney  for  Plaintiff. 


State  of  Washington, 

\   ss. 


County  of  King. 

EDWARD  I.  GARRETT,  being  first  duly  SAVorn, 
on  oath  deposes  and  says :  That  he  is  the  secretary 
of  the  Pacific  Machinery  Company,  a  corporation, 
plaintiff  in  the  above  entitled  action;  that  he  has 
read  the  foregoing  reply,  knows  the  contents  there- 
of and  believes  the  same  to  be  true. 

EDWARD  I.  (lARRETT. 

Subscribed  and  sworn  to  before  me  this  29th 
day  of  December,  IOKk 

(iS^otarial  Seal)  H.  B.  JONES, 

Notary  Public  in  and  for  the  State  of 
Washington,  residing  at  Seattle. 

Filed  January  S,  11)14. 

A.  M.  CANNON,  Clerk. 
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And  afterwards,  to-wit,  on  tlie  14tli  day  of  August, 
1916,  there  Avas  duly  filed  in  said  Court  and 
cause,  an  Opinion,  in  Avords  and  figures  as  fol- 
loAvs,  to-wit : 

OriNION. 

Bronson,  Eobinson  &  Jones,  of  Seattle, 

Washington,  for  Plaintiff. 

Dolph,  ]Mallory,  Simon  &  Gearin,  of  Portland, 

Oregon,  for  Defendant. 

WOLVERTO:^^,  District  Judge : 

On  April  29,  1909,  the  Pacific  Machinery  Com- 
pany, plaintiff  herein,  through  its  manager  Thomas 
Garrett,  made  a  proposal  to  the  Oregon  City  Lum- 
ber and  Manufacturing  Company  as  follows : 

"We  propose  to  furnish  you  machinery  in  accord- 
ance with  attached  specifications  for  the  sum  of 
$4695.00,  including  a  11x14  Beck  type  engine  feed, 
which  is  not  mentioned  in  the  specifications,  de- 
livery to  be  made  at  Portland.  Terms  to  be  $1500.00 
cash  on  arrival  of  the  machinery,  balance  to  be  paid 
in  equal  payments  of  two,  three,  four,  and  five 
months  dating  from  shipment  of  machinery. 
Transaction  is  to  be  covered  by  machinery  contract, 
with  notes  on  deferred  pa^^ments  bearing  interest 
at  8%,  notes  to  be  endorsed  by  the  company  as  well 
as  by  3^our  Mr.  Bohn  and  Mr.  Collins,  personally." 

I  call  the  paper  a  proposal  for  convenience, 
Avithout  assuming  at  this  juncture  to  determine  its 
legal  effect. 
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In  pursuance  of  the  understanding  thus  had  the 
Machinery  Company  furnished  and  delivered  to  the 
Lumber  Company  a  large  amount  of  saAvmill  ma- 
chinery. The  delivery  began  soon  after  the  signing 
of  the  paper,  and  continued  from  time  to  time  for 
the  space  of  three  or  four  months.  The  Lumber 
Company  was  not  successful  in  its  A^enture,  and  on 
October  28,  1909,  made  an  assignment  to  John  J. 
Cooke  and  J.  W.  Moffitt,  as  trustees,  to  sell  the 
property  and  pa}^  the  creditors  of  the  assignor.  The 
deed  of  assignment  carried  Avith  it  Avhatever  in- 
terest the  assignor  had  in  the  mill  machinery  and 
supplies  the  Machinery  Company  had  theretofore 
delivered  to  the  Lumber  Company  in  pursuance  of 
the  aforesaid  proposal.  Later,  sale  of  the  mill, 
including  the  machinery  in  (piestion,  a  large  amount 
of  other  machinery,  and  the  lease  of  the  premises 
upon  Avhich  the  mill  Avas  constructed,  Avas  adA^er- 
tised  by  the  trustees.  At  the  appointed  time,  or 
rather  at  a  postponed  date,  the  mill  and  lease  Avere 
sold  to  the  highest  bidder,  and  bid  in  by  the  defend- 
ant F.  T.  Meyer,  Avho  uoav  claims  to  be  the  owner  of 
the  Avhole.  The  plaintiff  sues  in  replevin  to  recover 
the  bulk  of  the  machinery  deliyered  by  it  to  the 
Lumber  Company,  on  the  hypothesis  that  title  never 
passed  to  the  Lumber  Company,  but  remained  Avith 
the  Machinery  Company,  and  that  such  Avas  the 
iptendment  and  legal  effect  of  the  transactions  had 
between  the  parties  with  reference  to  such  ma- 
chinerv. 
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The  cause  was  tried  ])y  the  court  without  the 
interveution  of  a  juiy. 

But  two  witnesses  testified  respecting  the  under- 
standiug  of  the  parties  at  the  time  the  proposal 
w^as  signed  and  accepted.  These  were  Thomas  Gar- 
rett, manager  of  the  Machinery  Company,  and 
William  G.  Bohn,  president  of  the  Lumber  Com- 
pany. Garrett  says  that  there  was  a  direct  under- 
standing that  the  sale  Avas  to  be  conditional,  the 
vendor  reserving  title  until  the  conditions  Avere 
complied  with.  Bohn  declares  that  it  was  not  to 
be  conditional,  but  absolute.  Collins,  who  was 
present  and  participated  in  the  negotiations,  was 
not  called  as  a  Avitness.  So  that  so  far,  the  testi- 
mony of  one  Avitness  stands  against  that  of  another. 

Later,  namely,  on  July  23,  1909,  a  conditional 
contract  AA'as  presented  to  Bohn  for  execution  on 
behalf  of  his  compan}^,  together  Avith  a  statement 
of  account,  aa  ith  demand  for  the  payment  of  that 
part  of  the  purchase  price  then  claimed  to  be  due. 
Both  the  payment  demanded  and  the  signing  of  the 
conditional  agreement  Avere  refused.  Bohn  says 
he  objected  to  the  payment  because  he  thought  his 
company  AA^as  entitled  to  a  discount  for  delay  in 
shipping  and  certain  changes  made  in  the  machinery 
deliA^ered;  and  as  to  the  proffered  contract,  he  de- 
clares that  he  simply  repudiated  it  as  being  a  thing 
not  agreed  to. 

In  my  AieAA^,  the  question  AAhether  title  passed 
depends  principally  upon  a  proper  construction  of 
the  paper  Avhich  I  haA^e  called  a  proposal. 
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It  is  at  once  manifest  that  the  contract,  if  it 
can  be  so  termed,  was  not  intended  to  be  the  final 
word  of  the  parties  covering  the  transaction.  It  con- 
tains no  terms  of  present  sale,  bnt  a  proposal  to  fnr- 
nish  machinery  with  delivery  at  Portland.  Then 
follows  the  terms  of  payment.  $1500  was  to  be 
paid  in  cash  on  arrival  of  the  machinery.  What 
was  meant  to  be  the  place  of  arrival  is  somewhat 
obscure;  probably  Portland,  as  delivery  was  to  be 
made  at  that  place.  The  balance  was  to  be  paid  in 
three  installments,  dating  from  shipment  of  ma- 
chinery, the  transaction  to  be  finally  covered  by 
machinery  contract,  Avith  notes  on  deferred  pay- 
ments. What  was  to  be  the  nature  of  the  machinery 
contract,  Avhether  a  conditioiml  sale  contract  or  not, 
the  paper  does  not  disclose.  But  without  the  cov- 
ering of  the  transaction  by  the  machinery  contract, 
it  is  phi  in  the  contract  contemplated  Avas  not  com- 
pleted, whatever  might  have  been  in  the  minds  of 
the  parties  as  to  the  conditions  to  be  contained 
therein. 

It  is  in  evidence,  and  not  contradicted,  that,  al- 
thougli  the  machinery  Avas  furnished  and  deliA^ery 
made  to  the  Lumber  Company,  no  cash  considera- 
tion passed  except  $100,  nor  Avere  any  notes  exe- 
cuted, nor  was  the  transaction  covered  by  machinery 
contract,  be  that  Avhat  it  may. 

Xow,  under  such  a  tentative  arrangement,  can 
it  be  that  a  sale  of  the  machinery  Avas  effected,  and 
that  the  title  passed  out  of  the  Machinery  Com- 
pany?    Without   appropriate   Avords   of   sale,   and 
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witli  specific  reservation  for  covering  the  transac- 
tion by  another  and  definite  and  final  contract,  the 
paper  discloses  no  intendment  of  a  i3resent  sale. 
This,  coupled  with  the  further  condition  of  a  cash 
pajonent  to  precede  the  execution  of  the  notes  for 
deferred  paj^ments  and  the  closing  of  the  transac- 
tion by  a  final  contract,  is  strongly  persuasive  of 
a  purpose  not  to  pass  title  at  the  time,  but  to  re- 
serve it  until  the  condition  of  a  cash  payment  Avas 
met  and  a  formal  transfer  made  by  machinery  con- 
tract. This  interpretation  is  borne  out  by  Lund- 
berg  V.  Kitsap  County  Bank,  139  Pac.  769,  a  case  of 
marked  analogy  to  the  present. 

The  conclusion  having  been  reached  that  no 
title  passed  to  the  Lumber  Company  by  the  transac- 
tion, the  defendant  could  acquire  no  title  from  or 
through  it.  Nor  do  I  think  the  plaintiff  is  estopped 
from  controverting  defendant's  alleged  title  by  the 
conduct  of  its  officers  and  counsel  respecting  the 
trustee's  sale.  The  sale  was  conducted  through 
notice  and  request  for  sealed  bids,  and  the  Ma- 
chinery Company  had  no  opportunity  to  previously 
notify  the  purchaser  of  its  claim  of  title,  nor  was 
it  required  so  to  do. 

Another  contention  is  that  the  machinery  be- 
came attached  to  and  a  part  of  the  real  estate, 
therefore  the  contract  should  have  been  recorded 
in  the  county  clerk's  office.  But  where  no  sale  was 
intended,  the  inference  is  that  there  was  no  assent 
on  the  part  of  the  vendor  that  the  machinery  should 
become  a  part  of  the  realty.    However  this  may  be, 
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the  manner  in  Avbich  the  machinery  was  attached 
to  the  mill  frame  exclndes  the  notion  that  it  became 
part  of  the  realty.    Landigan  v.  Mayer,  51  Pac.  649. 
The  plaintiff  is  entitled  to  a  verdict. 


Filed  Anoust  14.  1016. 


■^te 


G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  19th  day  of  Septem- 
ber, 1916,  there  was  dnly  filed  in  said  Conrt  and 
cause,  the  Findings  of  the  Conrt,  in  words  and 
fignres  as  folloAvs,  to-wit : 

FINDINGS. 

Bronson,  Robinson  &  Jones  for  Plaintiff. 
Dolph,  ]\[allory,  Simon  &  Gearin  for  Defendant. 

Wolverton,  District  .Judge: 

The  Conrt  for  verdict  finds  that  the  i)laintiff  is 
the  owner  and  entitled  to  the  possession  of  all  the 
property  described  in  plaintiff's  complaint,  except 
the  last  nine  items  on  page  6  of  the  schedule  at- 
tached thereto  and  all  the  items  on  pages  7  and  8 
of  such  schedule  save  the  last,  and  that  the  value 
thei'eof  is  $4243.50. 

(14 AS.  E.  WOIA^ERTON,  Judge. 

Filed,  Septend)er  19,  1!)16. 

(;.  41.  MARSH,  Clerk. 
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And  afterwards,  to-wit,  on  Monday,  the  IGtli  day  of 
October,  lOlO,  the  same  being  the  90th  Judicial 
day  of  the  Regular  July,  lOlO,  Term  of  said 
Court;  Present:  the  Honorable  Charles  E.  Wol- 
verton.  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit : 

judgment: 

This  matter  coming  on  regularly  for  hearing 
upon  plaintiff's  amended  complaint,  defendant's 
answer,  and  plaintiff's  reply  thereto,  upon  the  4th 
day  of  January,  1916,  the  plaintiff  appearing  by 
its  attorneys,  Bronson,  Robinson  &  Jones,  and  the 
defendant  appearing  by  his  attorneys,  Dolph,  Mal- 
lory,  Simon  &  Gearin,  and  evidence  having  been  in- 
ti-oduced,  and  the  cause  having  then  been  continued 
until  April  27,  191G,  at  which  time  further  evidence 
was  introduced,  and  the  case  having  then  been  sub- 
mitted to  the  court  on  written  briefs,  and  the  court 
having  upon  the  11th  day  of  August,  191G,  found 
as  a  verdict  in  the  case  that  the  plaintiff  is  the 
owner  and  entitled  to  possession  of  all  of  the  prop- 
erty herein  sued  for,  except  the  nine  last  items  on 
page  six  of  the  schedule  attached  to  its  complaint 
and  amended  complaint,  and  all  the  items  on  pages 
seven  and  eight  of  said  schedule,  save  the  last,  the 
same  being  the  articles  hereinafter  referred  to,  and 
that  said  articles  are  of  the  value  of  Forty -tAvo 
Hundred  Fort}^- three  and  50/100  ($4243.50)  Dol- 
lars; and  the  court  having  heretofore  signed  and 
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entered  a  judgment  as  prepared  by  tlie  plaintiff, 
whicli  does  not  witli  sufficient  certainty  identify 
the  property  to  be  recovered  by  tlie  plaintiff,  and 
whereas,  the  ]3laintiff  and  defendant  have  agreed  to 
this  amended  form  of  entry  of  judgment  for  the 
purpose  of  more  particularly  identifying  said  ma- 
chinery, which  judgment  shall  operate  to  correct 
and  supersede  said  former  entry; 

NOW,  THEKEFOKE,  it  is  ORDERED,  AD- 
JUDGED and  DECREED,  that  the  plaintiff  have 
and  recover  of  and  from  the  defendant  the  pos- 
session of  all  of  the  property  sued  for  in  this  action, 
to-wit :  all  the  property  described  in  ijlaintiff's  com- 
plaint, except  the  last  nine  items  on  page  6  of  the 
schedule  attached  thereto  and  all  the  items  on  pages 
7  and  8  of  such  schedule  save  thie  last,  or  that  in 
the  event  that  possession  thereof  be  refused  or  not 
delivered,  that  the  plaintiff  have  judgment  against 
the  defendant  for  the  sum  of  Forty-two  Hundred 
Forty-three  and  50/100. ($4243.50)  Dollars,  with  in- 
terest thereon  at  the  rate  of  six  per  cent  per  annum 
from  the  10th  day  of  September,  1916,  and  that  the 
plaintiff  recover  its  costs  herein  to  be  taxed. 

Done  in  open  Court  this  IGth  day  of  October, 
1010. 

CHAS.  E.  WOLVERTOX, 

Judge. 

Filed  October  IG,  191G. 

G.  H.  MARSH,  Clerk. 
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And  afterwards,  to-wit,  on  the  9tli  day  of  November, 
191G,  there  was  dul}^  filed  in  said  Court  and 
cause,  a  Bill  of  Exceptions,  in  Avords  and  figures 
as  follows,  to-wit : 

ETLL  OF  EXCEPTIONS. 

Be  it  remembered  that  this  cause  came  on  regu- 
larly for  trial  in  the  above  entitled  Court,  on  the 
4th  day  of  January,  1916,  and  Avas  continued  and 
completed  on  the  27th  day  of  April,  1916.  The  plain- 
tiff appeared  by  its  attorneys,  H.  B.  Jones  and  Ira 
Bronson,  the  defendant  by  his  attorneys,  Dolph, 
Mallorj",  Simon  &  Gear  in,  the  trial  being  before  the 
Court,  and  the  parties  waiving  a  jury,  and  the  fol- 
lowing proceedings  were  had,  to-wit : 

It  was  stipulated  betAveen  counsel  that  the  de- 
scription of  the  property  sued  for  in  the  original 
complaint  Avas  the  correct  description  and  should  be 
considered  as  applying  to  the  amended  complaint. 

Without  objection,  the  defendant  was  permitted 
to  amend  his  answer  to  make  it  read  that  all  of  the 
property  involved  in  the  action  became  attached  to 
and  a  part  of  the  realty. 

It  Avas  further  stated  by  counsel  for  the  plaintiff 
that  plaintiff  would  not  claim  in  this  suit  the  fol- 
lowing articles  itemized  in  the  list  accompanying 
the  original  complaint,  toAvit:  commencing  on  line 
28,  page  6,  of  said  list,  continuing  through  the  rest 
of  that  page,  all  on  page  7,  all  on  page  8,  doAvn  to 
line  11,  but  not  including  the  last  item. 

Testimony  was  offered  on  the  part  of  the  plain- 
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tiff  tending  to  show  tliat  at  the  time  that  the  Oregon 
City  Liimbei'  &  ^lamifacturing  Company  entered 
into  the  agreement  with  the  plaintiff  to  purchase 
the  personal  property  for  the  possession  of  Avhich 
this  action  was  brought,  the  following  letter  (Plain- 
tiff's Exhibit  ''A'')  Avas  Avritten  to  the  Oregon  Citj^ 
Lumber  &  Manufacturing  Company  by  the  plaintiff 
and  accepted  by  said  Oregon  City  Lumber  &  Manu- 
facturing Co. : 

"Portland,  Oregon,  April  29,  1909. 
Oregon  City  Lumber  &  Mfg.  Co., 

Oregon  City,  Oregon. 
Gentlemen : 

We  i)ropose  to  furnish  ,you  machinery  in  accord- 
ance Avith  attached  specifications  for  the  sum  of 
$4695.00,  including  a  11x14  I>eck  type  engine  feed, 
AA^hich  is  not  mentioned  in  the  specifications,  de- 
liA'ery  to  be  made  at  Portland.  Terms  to  be  $1500.00 
cash  on  arriAal  of  the  machinery,  balance  to  be  paid 
in  equal  payments  of  Iavo,  three,  four  and  fiA^e 
months  dating  from  shipment  of  machinery.  Trans- 
action to  be  coA-ered  by  machinery  contract,  Avith 
notes  on  deferred  payments  bearing  interest  at  8%, 
notes  to  be  endorsed  by  the  company  as  Avell  as  by 
your  Mr.  P>ohn  and  Mr.  Collins,  personally. 

Yours  truly, 
PA(UFT(^  :\rA(^HTNEKV  COMPANY, 
Accepted:  Thos.  Carrett,  Mgr. 

Oregon  City  Lund)er  &  Manfg.  Co. 

Wy  \Vm.  O.  P,ohn,  Prest. 

(reorge  W.  Collins." 


F.  T.  Meyer  vs.  Pacific  Machinery  Co.         35 

Edward  I.  Garrett,  called  as  a  witness  on  behalf 
of  the  plaintiff  testified  that  for  21  j^ears  he  had 
been  engaged  in  the  machinery  bnsiness,  that  he 
was  connected  with  the  Pacific  Machinery  Co.  at 
the  time  when  the  sale  of  the  property  herein  in- 
volved was  made  to  the  Oregon  City  Lnmber  &  Man- 
nfactnring  Co.,  that  he  was  familiar  with  the 
method  of  sale  of  machinery  Avhich  is  sold  to  Saw 
^lills  and  Lnmber  Mills  on  time,  and  that  he  Avas 
familiar  with  the  nse  of  the  phrase  "machinerj^  con- 
tract." He  was  then  asked  by  plaintiff's  connsel  the 
following  qnestion : 

"What  is  the  significance  of  that  phrase  as  nsed 
in  the  trade? 

To  this  qnestion  the  defendant  then  and  there 
objected  on  the  gronnd  that  it  was  incompetent  and 
immaterial,  which  objection  the  Conrt  overrnled 
and  to  the  said  rnling  duly  allowed  the  defendant  an 
exception. 

Therenpon  the  witness  answered : 

It  is  a  general  term  that  is  commonly  nsed  in 
the  sale  of  machinery,  Avhereby  the  vendor  intends 
to  retain  title  nntil  the  machinery  is  paid  for. 

Connsel  for  the  plaintiff  then  asked  the  witness 
the  following  qnestion : 

How  does  it  compare  with  the  phrases  "condi- 
tional sale?" 

To  which  qnestion  the  defendant  then  and  there 
objected  on  the  gronnd  that  it  was  incompetent  and 
immaterial,  Avhich  objection  Avas  overrnled  by  the 
Conrt  and  an  exception  dnly  allowed  the  defendant. 


36        F.  T.  Meyer  vs.  Pacific  Machinery  Co. 

The  witness  tlien  aswered: 

Synonymous. 

The  foregoing  is  all  the  testimony  in  the  case 
upon  the  trade  significance  of  the  phrase  "machinery 
contract"  and  is  set  forth  for  the  purpose  of  illus- 
trating the  above  exceptions. 


Here  follows  a  transcript  of  all  the  testimony 
given  at  the  trial,  the  same  being  set  forth  in  full 
to  enable  the  Appellate  Court  to  determine  the  cor- 
rectness of  the  trial  Court's  rulings  in  refusing  to 
make  and  find  certain  Findings  of  Fact  and  Conclu- 
sions of  Law  proposed  by  the  defendant  and  in 
finding  a  general  verdict  and  judgment  in  favor  of 
the  plaintiff. 

Thomas  S.  Garrett,  called  as  a  witness  on  be- 
half of  the  plaintiff,  being  first  duly  sworn,  testified 
as  follows : 

DIRECT  EXAMINATION. 

Questions  by  Mr.  Jones : 

Mr.  Garrett,  during  the  year  1000  did  you  have 
any  connection  with  the  Pacific  Machinery  Depot? 
A.    Yes,  I  Avas  acting  as  their  agent  here. 
Q.    Whereabouts  Avere  you  stationed? 
A.    At  Portland. 
Q.    Here  at  Portland? 
A.    Yes. 
Q.    During  that  year  did  you  have  any  dealings 
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(Testimony  of  Thomas  S.  Garrett.) 

with  the  Oregon  City  Lnmber  &  Manufacturing 
Company? 

A.    Yes,  I  did. 

Q.  What  were  they  proposing  to  do  at  that 
time? 

A.  They  Ayere  remodeling  a  saAymill,  adding 
additional  machinery  equipment. 

Q.  Did  they  inyite  proposals  from  your  house 
to  furnish  them  certain  of  that  machinery? 

A.  Yes,  we  figured  Ayith  them  on  furnishing 
them  the  machinery? 

Q.  And  did  you  finally  enter  into  an  arrange- 
ment Ayith  them  to  furnish  some  of  it? 

A.    Yes,  I  did. 

Q.    And  did  furnish  some  of  it? 

A.    Yes,  I  did. 

Q.  Will  you  examine  that  list,  Mr.  Garrett,  and 
state  AA'hether  or  not  you  can  say  Avhether  or  not 
that  property  Avas  furnished? 

A.  Yes,  I  can  identify  this  as  a  list  of  the  ma- 
chinery AA^hich  Aye  furnished. 

Q.    That  you  furnished? 

A.    Yes. 

Q.  XoAy,  Avith  Ayhom  did  you  deal  as  represent- 
ing the  Oregon  City  Lumber  &  Manufacturing  Com- 
pany in  this  transaction? 

A.    With  Mr.  Bohn  and  Mr.  Collins  originally. 

Q.    What  positions  did  they  occupy? 

A.  Mr.  Bohn  Avas  president  of  the  company.  Mr. 
Collins  held  some  office — I  don't  recall  what. 
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Q.  And  what  kind  of  an  arrangement  did  you 
enter  into  with  them  for  the  furnishing  of  this 
machinery? 

A.    At  the  time  of  the  sale,  you  mean? 

Q.  Yes,  or  before  the  machinery  was  furnished 
to  them. 

A.  Why,  in  our  customary  way  of  handling  such 
transactions,  I  exijlained  to  them  that,  as  a  great 
part  of  this  machinery  Avas  made  up  specially,  it 
Avould  have  to  he  sold  on  a  contract  Avhereby  we 
retained  the  title  to  the  nmchinery  iintil  it  was 
paid  for. 

Q.  And  did  they  agree  to  that  kind  of  an  ar- 
rangement? 

A.  Yes.  It  was  thoroughly  talked  over  and 
agreed  to. 

Q.    Can  3^ou  identify  this  instrument? 

A.    Yes,  I  can  identify  that. 

Q.    What  is  that? 

A.  That  is  the  agreement  that  Ave  drew  up  at 
the  time  of  the  sale. 

Q.    Who  signed  this  here? 

A.  That  is  signed  by  Mr.  Bohn,  the  president  of 
the  Company,  and  this  IMr.  Collins  that  I  speak  of. 

Q.  And  you  signed  it  there  for  the  Pacific  Ma- 
chinery Company? 

A.    Yes. 

Q.  And  the  specifications  attached  form  part  of 
the  material  described  in  that  list  in  the  complaint, 
do  they? 
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A.  Yes,  tliey  were  supposed  to  form  a  part  of 
this  contract  matter. 

Q.    And  when  was  this  signed? 

A.    That  was  signed  April  29. 

Q.  Well,  with  reference  to  3^our  negotiations, 
was  it  signed  before  you  delivered  the  machinery? 

A.    Oh,  jes. 

Mr.  JONES:  T  offer  this  instrument  that  the 
witness  has  just  been  referring  to,  as  Plaintiff's 
Exhibit  ''A." 

Mr.  GEARIX:    No  objection. 

Marked  "Plaintiff's  Ex.  A"  and  reads  as  follows : 
(This  instrument  has  been  set  forth  above  and  is 
therefore  omitted  here.) 

Attached  to  said  Exhibit  "A"  was  the  following : 

''Specifications  of  SaAv  Mill  Machinery  for  Ore- 
gon City  Lbr.  &  Mfg.  Co.,  Oregon  City,  Oregon,  from 
Pacific  Machinery  Company,  Portland,  Oregon." 

Q.  Xow,  you  stated,  Mr.  Garrett,  that  this  prop- 
ertj  Avas  to  be  sold  with  reservation  of  title  in  the 
vendor  until  it  was  paid  for? 

Mr.  GEARIN:  Xow,  Mr.  Jones,  this  is  before 
the  court,  and  I  don't  want  to  be  objecting,  but 
don't  lead  him  like  that. 

Mr.  JOXES :  T  thought  that  was  pertinent  and 
clear. 

Mr.  GEARIX :  He  is  able  to  take  care  of  himself. 

Q.  State,  Mr.  Garrett,  what  the  arrangements 
was  as  to  the  title.  WTiat  Avas  the  arrangement 
under  which  this  property  was  sold? 
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Mr.  CtEAEIN:  Another  thing,  if  the  Court 
please,  just  to  save  the  record.  There  is  a  written 
contract.    That  ends  the  discussion. 

Mr.  JOHNSON :    Let  me  read  this  to  the  Court. 

(Reads  Exhibit  "A"  as  set  out  above.) 

Q.  Now,  Avas  this  machinery  that  was  furnished 
under  this  contract,  Mr.  Garrett,  of  the  reasonable 
A^alue  as  stated  in  that  agreement? 

A.    Yes,  it  Avas. 

Q.  Did  that  cover  all  of  the  machinery  men- 
tioned in  the  complaint  here? 

A.    I  didn't  understand  your  question. 

Q.  Does  this  cover  all  the  machinery  mentioned 
in  that  complaint? 

A.  No,  that  doesn't  cover.  At  least  the  price  in 
that  doesn't  cover.  It  was  understood  that  there 
would  be  more  machinery  ordered  later,  Avhich  was 
to  be  covered  by  this  same  contract,  which  they  were 
to  give  us,  whereby  we  retained  the  title  to  it.  In 
other  words,  there  Avas  machinery  to  folloAv  to  be 
sold  on  the  same  basis. 

Q.  Can  .you  show  or  tell  Avhat  pages  of  the  list 
in  the  complaint  are  covered  by  this  contract,  or 
rather  bj^  these  specifications. 

Mr.  GEAIUN:  I-Ir.  Jones,  is  it  your  under- 
standing that  that  specification  is  correct? 

Mr.  JONES :  Yes,  it  is  my  understanding  that 
the  specifications  here  is  correct. 

Mr.  GEATUN:  Very  Avell.  It  may  be  so  con- 
sidered.   We  are  not  disputing  these  things. 
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Mr.  JOXES :  Except  for  a  couple  of  extras,  tliat 
I  am  cutting  out. 

Mr.  GEAKTX:  I  want  the  Court  to  understand 
we  do  not  dispute  the  things.    They  were  there. 

Q.  Which  pages,  Mr.  Garrett,  cover  the  ma- 
chinery mentioned  in  these  specifications? 

A.  It  is  of  such  a  similar  character  that  I  have 
to  compare  it  pretty  carefully. 

Q.  Well,  take  your  time.  Compare  it  carefully. 
With  counsel's  permission,  I  Avill  point  out  the  first 
four  pages  here,  Mr.  Garrett,  of  this  list,  consti- 
tute the  articles  mentioned  in  there.  If  you  will 
compare  them  now,  and  see  if  that  is  correct;  see  if 
they  end  the  same  place  there. 

A.  Yes.  The  machiner}^  mentioned  here  agrees 
with  these  first  four  pages  in  this. 

COIIET :  Is  that  the  first  four  pages  of  Exhibit 
"A"  attached  to  the  complaint? 

Mr.  JOXES :    To  the  complaint,  yes,  sir. 

Q.  Was  there  a  change  from  the  specifications 
in  furnishing  a  trimmer? 

A.    Yes. 

Q.  What  change  was  that,  and  what  difference 
in  price  did  it  involve? 

A.  The  details  of  the  design  in  trimmer  were 
changed,  and  that  involved  an  addition  of  $350  in 
the  price. 

Q.  Was  there  a  change  in  a  small  engine,  Ster- 
ling engine? 
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A.  There  Avas  a  small  vertical  engine  which  was 
changed  to  a  larger  size. 

Q.  And  what  difference  in  price  did  that  in- 
volve? 

A.    $45. 

Q.  Then  the  rest  of  the  property  mentioned  in 
Exhibit  "A''  to  the  complaint  was  fnrnished  in  addi- 
tion to  the  property  specified  in  Exhibit  ''A"  intro- 
duced in  evidence? 

A.    Yes,  it  Avas. 

Q.    What  Avas  the  value  of  that  property? 

A.    It  Avas  $1115. 

COUET :  Is  that  the  value  of  all  the  property 
that  is  mentioned  in  that  contract? 

A.  That  Avas  machinery  that  Avas  specified  by 
the  customer  at  a  later  date. 

Q.  State  hoAV  much  of  this  machinery  that  you 
testified  to  first  Avas  furnished  under  the  agreement 
Avhich  you  mentioned  aAvhile  ago? 

A.  All  that  AA^e  haA^e  discussed  so  far  Avas  under 
the  same  original  agreement. 

Q.  NoAv,  ]Mr.  Garrett,  hoAV  long  have  3^ou  been 
in  the  machinery  business? 

A.    Nearly  12  years. 

Q.  And  are  you  familiar  with  values  of  this 
class  of  machinery? 

A.    Tlie  values? 

Q.    Yes. 

A.    Yes. 

Q.    Are  you  familiar  Avith  the  result  of  wear  and 
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teai'  and  the  result  of  use  of  the  machinerj^,  depre- 
ciation in  value? 

A.    Oh,  yes.    I  have  to  appraise  mills  quite  often. 

Q.  This  suit,  the  record  shows,  I  believe,  Avas 
commenced  in  August  of  1912,  or  about  three  j^ears 
after  the  stuff  Avas  purchased.  Assuming,  Mr.  Gar- 
rett, that  this  mill  Avas  quite  idle  during  that  time, 
can  you  state  Avhat  Avould  be  the  fair  value  of  this 
machinery  at  the  time  the  action  Avas  instituted, 
either  by  a  depreciation,  percentage,  or  any  Avay  of 
that  kind? 

A.  A  conservatiA^e  estimate  of  the  depreciation 
AA^ould  be  30  per  cent.  It  should  haA^e  had  a  A^alue  of 
70  per  cent. 

Q.    Of  the  original  selling  price? 

A.    Of  the  original  selling  price. 

Q.  Property  of  this  character  placed  in  a  mill 
is  fastened  in  A\^hat  manner? 

A.    Beg  pardon? 

Q.  In  AAiiat  manner  is  property  of  this  kind 
fastened  AAhen  it  is  placed  in  a  mill? 

A.  Practically  all  of  it  is  merely  held  to  its 
supports  by  machine  bolts. 

Q.  Can  it  be  detached  Avithout  injury  to  the 
mill-frame  or  not? 

A.  Practically  all  of  it — I  don't  knoAV  of  any 
exceptions  in  this  list — can  be  detached  by  merely 
unscreAAing  the  nuts  of  the  machine  bolts. 

Q.   Would  you  state  that  all  of  the  machinerv 
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that  you  haA^e  testified  was  furnished  could  be  de- 
tached without  injury? 

A.  Yes,  I  would  say  that  all  of  it.  I  can't  think 
of  a  single  item  that  could  not  be. 

Q.  Explain  just  what  you  mean  by  a  machine 
bolt? 

A.  A  machine  bolt  is  a  piece  of  round  iron,  with 
a  head  on  one  end  and  a  thread  on  the  other,  and 
the  head  is  fastened  to  the  foundation,  and  the  end 
with  the  thread  through  it  projects  through  the 
piece  of  machinery,  and  ])y  screAving  the  nut  on  the 
machinery  is  attached  to  the  foundation. 

Q.  You  said  to  unfasten  the  piece  of  machinery, 
you  simply  unscrew  the  nut  and  take  the  bolt  ovit? 

A.  Simply  unscrew  the  nut  and  let  the  ma- 
chinery loose. 

CROSS  EXAMINATION. 
Questions  by  Mr.  Gearin: 

Your  initials  are  what,  Mr.  Garrett? 

A.    T.  S. 

Q.  There  are  two  of  you?  You  have  a  brother, 
haven't  you? 

A.    Yes,  I  have  a  l)rother. 

Q.  And  he  is  engaged  in  the  Pacific  Machinery 
Company,  too,  is  he? 

A.    Yes. 

Q.    What  position  does  he  occupy? 

A.    President  of  the  company. 

Q.    He  is  president,  and  what  officer  are  you? 
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A.    I  was  their  sales  agent. 

Q.    At  that  time? 

A.    Yes. 

Q.    What  official  position  have  yon  now,  if  any? 

A.    Wh}^,  I  am  secretary  of  the  company  now. 

Q.    This  company  is  a  going  concern? 

A.    Oh,  yes ;  yes. 

Q.    It  is  engaged  in  business  here  and  in  Seattle? 

A.    Yes. 

Q.  Who  negotiated  the  sale  with  the  Oregon 
City  Lumber  &  Manufacturing  Company? 

A.    I  did  that. 

Q.    Did  you  go  up  and  see  Mr.  Bohn? 

A.    Yes,  sir. 

Q.  How  did  you  come  to  know  that  they  were  in 
the  market  for  that  machinery? 

A.  Why,  we  have  a  system  of  keeping  in  touch 
with  new  business-clipping  bureaus — besides  going 
around  to  the  mills;  and  then  allied  businesses  we 
keep  in  touch  with. 

Q.  It  Avas  in  the  ordinary  course  of  youv  busi- 
ness that  you  found  it  out,  and  through  no  special 
arrangement  of  friendship  or  otherwise  with  these 
people? 

A.    Xo,  sir. 

Q.  So  that,  having  heard  that  they  w^anted  ma- 
chinery, or  that  they  were  in  the  market  for  it,  you 
went  up  there  and  looked  over  the  plant,  did  you? 

A.  Well,  I  looked  over  the  plant.  I  wouldn't 
say  that  I  looked  over  it  with  any  great  care  pre- 
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vious  to  the  sale.  That  was  not  required,  as  they 
did  their  own  engineering  in  this  instance. 

Q.  Well,  I  mean  3^ou  saAv  the  place,  and  you 
knew  Avhat  this  machinerA"  was  to  he  used  for? 

A.    Yes,  sir. 

Q.    They  were  remodeling  the  mill,  weren't  they? 

A.    Yes,  sir. 

Q.  And  they  were  going  to  put  this  machinery 
in  there  in  order  to  have  a  better  mill? 

A.    Yes,  sir. 

Q.  And  who  prepared  these  specifications — 
^'Specifications  of  sawmill  machinery  for  Oregon 
City  Lumber  &  Manufacturing  Co.,"  etc.,  that  are 
attached  lo  this  contract?  Do  you  know  who  pre- 
pared them? 

A.    I  couldn't  say  accurately  Avho  did. 

Q.  Well,  is  it  likely  that  you  people  prepared 
them  yourselves? 

A.  Xo,  sir.  We  didu't  do  the  engineering  in  this 
instance. 

Q.  Well,  is  it  your  understanding  that  Mr.  Bohn 
or  ]Mr.  Collins  or  some  officer  of  the  company 
brought  them  down  to  you? 

A.  Well,  they  either  brought  them  down,  or  I 
called  at  their  ollice,  or  they  mailed  them.  Tn  other 
v.'ords,  we  got  them. 

Q.  You  think  these  specifications  were  prepared 
by  them? 

A.  Either  by  them  or  a  mau  hired  by  them  to 
do  it. 
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Q.  Who  did  the  figuring  so  as  to  determine  the 
amonnt  j^on  proposed  to  charge  them?    You? 

A.  We  have  estimating  clerks  do  the  figuring; 
but,  as  a  rule,  where  I  am  trying  to  negotiate  the 
sale,  I  look  them  over  myself,  so  that  I  no  doubt 
did  in  this  instance. 

Q.  So  that  the  terms  were  agreed  as  to  the  cost 
price?    That  was  satisfactory  to  both  of  you,  was  it? 

A.  As  far  as  Ave  could  go.  It  is  customary  in 
building  sawmills  to  specify  a  certain  amount  of 
machinery,  but  Avhile  it  might  be  possible,  it  is  very 
seldom  that  all  of  the  machinery  which  they  will 
require  is  specified  at  the  same  time. 

Q.    There  are  always  extras? 

A.    Yes. 

Q.  Now,  then,  for  the  amount  of  machinery  set 
out  and  described  in  these  specifications  you  agreed 
with  the  Oregon  City  Lumber  &  Manufacturing  Com- 
pany to  charge  them  $4695,  including  this  11x14 
Beck  T^-pe  Engine  Feed,  etc.,  Avhich  is  not  in  the 
specification?    That  was  agreed  upon? 

A.    Yes. 

Q.    And  the  terms  were  $1500  cash. 

A.  The  terms  were  in  accordance  with  that 
letter. 

Q.  Yes..  And  the  balance  in  notes,  bearing  eight 
per  cent  interest;  and  that  Avas  signed.  Did  they 
pay  you  the  $1500  cash? 

A.    I  believe  they  did  not. 

Q.    Did  thej^  pay  you  any  cash? 
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A.    I  believe  they  paid  us  $100. 

Q.  Now,  this  contract  bears  date  April  29,  1909. 
That  is  correct,  is  it? 

A.    Yes,  sir. 

Q.  How  soon  after  that  did  you  begin  forward- 
ing this  machinery? 

A.  Why,  we  began  forwarding  it  almost  at 
once. 

Q.    When  did  you  get  it  all  up  there? 

A.  I  am  not  prepared  to  say  when  it  was  all 
shipped. 

Q.  It  doesn't  appear  by  this  contract  when  you 
are  to  ship  it? 

A.    No. 

Q.  How  late  do  you  suppose  it  Avould  be  safe 
to  say  the  last  of  it  got  up  there? 

A.  I  couldn't  say  offhand.  They  didn't  furnish 
us  the  detailed  specifications  for  all  of  this  ma- 
chinery immediately.  As  you  can  see,  part  of  these 
detailed  specifications  Avere  furnished  at  the  time 
that  the  arangements  for  the  sale  and  payments 
were  made,  but  they  didn't  furnish  the — 

Q.    All  in  this  was  described? 

A.  Yes,  but  it  Avas  understood  that  there  was 
more  machinery  to  folloAV,  Avhich  Avas  to  be  on  the 
same  basis;  and  on  account  of  their  being  in  a 
hlirry,  or  held  up  on  the  engineering,  or  one  thing 
or  another,  they  A\^ere  only  able  to  specify  part  of 
it  at  this  time. 

Q.    Well,  there  Avas  nothing  to  keep  you  from 
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furuisliing  them  the  part  of  it  that  was  in  the  speci- 
fications? 

A.  No,  sir.  I  might  qualify  that  statement 
when  I  ssij  there  was  nothing  to  stop  us.  There 
were  some  few  things,  which  I  suppose  come  in  the 
natural  course  of  business,  discrepancies  between 
their  specifications  and  blue-prints,  one  thing  and 
another,  which  very  commonly  occur. 

Q.  This  11x14  Beck  Type  Engine  Feed,  you  knew 
you  had  to  furnish  that? 

A.    Oh,  yes. 

Q.  Now,  then,  it  went  along,  and  when  did  you 
next  have  any  dealings  with  this  Lumber  Com- 
pany— Oregon  City  Lumber  Company,  or  with  Mr. 
Bohn,  its  president?  This  now  is  April  29th,  when 
you  signed  up?  Now,  when  did  you  next  have  any 
dealing  with  them? 

A.  Well,  I  might  say  on  April  30th.  We  Avere 
in  constant  touch  with  them. 

Q.  Well,  you  were  by  sending  things  back  and 
forth? 

A.  They  had  an  office  here  in  the  city.  Our 
office  was  here  in  the  citj^ 

Q.  When  did  you  next  have  any  arrangement 
with  them,  or  dealing  Avith  reference  to  money — 
paying  for  this? 

A.    I  couldn't  say  offhand. 

Q.    Oh,  but  sufficiently  near  it? 

A.  No,  I  couldn't  say,  because  the  entire  ques- 
tion of  what  the  terms  of  payment  were,  and  the 
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comlitions,  were  settled  at  this  time  for  all  of  it. 
And  subsequent  to  that,  I  cannot  say  when  we  next 
tried  to  get  them  to  carry  out  their  agreement  made 
at  this  time. 

Q.  That  is  Avhat  I  want  to  find  out  now.  When 
did  you  come  to  them?  When  did  you  come  to  them 
to  say  that  ''We  Avant  you  to  carry  out  this  agree- 
ment," and  they  refused? 

A.  I  am  sorry,  but  I  am  not  hardly  qualified 
to  sa}^  that.  I  couldn't  give  you  that  information. 
I  don't  know. 

Q.    Could  3^ou  get  anywhere  near  it? 

A.    No,  I  am  afraid  not. 

Q.  Did  you  ever,  yourself,  i)ersonally,  have  any- 
thing to  do  with  it? 

A.  Well,  as  I  say,  I  was  a  sales  agent  for  the 
company,  and  it  was  not  my  business  to  follow 
credits  through  and  see  that  conditicms  of  contracts 
in  regard  to  payment  of  money  were  followed  out. 

Q.  Well,  you  probably,  then,  didn't  have  any- 
thing further  to  do  with  it,  did  you?  Someone  else 
did  that,  maybe? 

A.  A^es,  someone  else  followed  it  up,  yes.  Cor- 
rect. 

Q.  ^Mieu  yon  got  this  contract,  and  attended 
to  1h(»  ship])iug  of  the  stuff,  was  your  business 
through  then,  and  passed  over  into  the  hands  of 
someone  else? 

A.  Tt  Avas  through  except  for  what  help  I  could 
give.     Theoretically  it  Avas  through. 
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Q.  This  contract  calls  for  notes  on  deferred 
paj^ments.  l^id  you  draw  up  those  notes,  or  do  you 
know  anything  about  them? 

A.    I  did  not  draw  them  up. 

Q.  That  was  somebody  else.  When  did  you  go 
up  to  the  mill  in  Clackamas  County?  There  Avas  a 
failure — that  is  admitted  in  your  pleadings? 

A.    Yes.  sir. 

Q.  And  they  assigned  for  the  benefit  of  cred- 
itors, and  that  is  duly  admitted.  Now,  with  refer- 
ence to  that,  when  did  you  go  up  to  see  them  up 
there  in  Clackamas  County? 

A.  As  I  say,  that  matter  was  not  in  my  hands. 
I  was  responsible  only  for  the  selling  of  this  ma- 
chinery, and  any  failure,  or  anything  like  that, 
while  I  might  have  been  out  there  to  the  mill  to 
look  at  the  machinery,  one  thing  and  another,  any 
collections,  anything  like  that,  Avere  not  in  my 
hand.    I  cannot  give  you  any  information  about  it. 

Q.  Do  you  recall  whether  j^ou  were  up  there 
at  all  or  not? 

A.  Do  ,you  want  to  know  whether  I  have  been 
to  Oregon  City  after  that?  I  was.  T  Avas  at  the 
mill  after  that. 

Q.  Wei'e  you  there  the  day  the  bids  Avere 
opened  for  the  sale  of  this  property? 

A.    Xo,  sir,  I  Avas  not. 

Q.   It    is   pleaded   that   Garrett.      Would 

that  be  likely  to  be  your  brother  that  is  pleaded 
there,  or  you? 
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A.    Well,  I  couldn't  ^?cy.    I  Avas  not  there. 

Q.  You  were  not  there.  So  jow  don't  know 
anything  about  that? 

A.    I  know  nothing  about  the  sale  of  it. 

Q.  Do  you  remember  seeing  the  notice  of  the 
sale? 

A.  Well,  I  think  there  is  no  doubt  but  Avhat 
I  had  seen  a  notice  of  it. 

Q.  I  have  here  a  printed  slip.  I  will  ask  jqw 
to  look  at  it,  and  see  if  you  recall  seeing  that? 

A.  It  is  probable  that  T  did.  I  cannot  say  that 
I  did  not  see  that.  It  is  probable  that  I  did  see 
this  same  notice. 

Q.  Are  you  able  to  say  noAv  that  you  did  see 
it  or  not?  I  don't  knoAV  that  you  did.  I  am  just 
asking  you. 

A.  I  couldn't  identify  it  exactl.y,  but  I  knew 
that  such  a  notice  Avas  out. 

Q.  You  knew  that  there  Avas  such  a  notice 
adA^ertising  that  sale? 

A.  Yes.  I  couldn't  identify  it  as  this  same 
thing,  but  I  knoAv  there  was  such  a  notice. 

Q.  So  that  you  haA^e  now  testified  practically 
to  all  that  you  can  recall  as  to  this  contract  Avith 
the  Oregon  City  Lumber  &  Manufacturing  (-om- 
pany,  and  the  terms  of  it,  and  the  material  that 
Avas  furnished  under  it,  haA^e  you? 

A.  I  believe  so.  I  haA^e  stated  nil  that  there 
AA^as  to  it. 

Q.    This  other  stuff  that  is  not  included  in  the 


F.  T.  Meyer  vs.  Pacific  Machinery  Co.         53 

(Testimony  of  Thomas  S.  Garrett.) 

specifications  attached  to  the  contract,  was  fur- 
nished by  their  order  later  on,  I  take  it,  when 
they  found  they  wanted  it,  or  for  some  other 
reason? 

A.  This  other  material,  the  amount  of  which 
was  $1115,  was  material  that  they  were  unable 
to  specify  in  April,  because  of  a  delaj^  in  their 
engineering  department  in  making  out  these  speci- 
fications. 

Q.    It  Avas  of  the  same  general  nature  as  this? 

A.    Oh,  yes. 

Q.  And  it  Avas  for  the  purpose  of  being  used 
in  that  mill,  and  was  used  there? 

A.    Yes. 

Q.  You  know  Mr.  Latourette,  do  you,  Mr. 
Garrett? 

A.    I  do. 

Q.  You  know  where  his  office  is  in  Oregon 
City? 

A.    Yes,  sir. 

Q.  Weren't  you  up  there  in  his  office  previous 
to  this  sale,,  talking  to  him  about  the  sale,  and 
Avith  reference  to  buying  the  property  in  at  the 
sale? 

A.    In  reference  to  buying  it  in? 

Q.    Or  him,  or  an3^body,  or  the  sale  generally? 

A.  Well,  it  is  quite  possible  that — I  have  been 
in  Mr.  Latourette's  office  a  number  of  times,  but 
T  didn't  discuss  Avith  him  then  buying  it  in,  be- 
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cause  that  is  something  I  have  nothing  to  do  with. 
It  is  out  of  my — 

Q.  What  T  mean,  Mr.  Garrett,  is,  j^ou  Avere  up 
there,  and  you  Avere  interested  in  this  property, 
and  Mv.  Latourette  was  interested  in  it,  and  you 
did  haAe  seA^eral  conversations  Avith  him  concern- 
ing the  general  situation  of  the  property,  didn't 
you?     Is  that  correct? 

A.  I  don't  recall  discussing  the  matter  Avith 
Mr.  Latourette,  because  that  wasn't — I  had  no 
authority  to  do  that. 

Q.  Xo,  I  am  not  trying  to  bind  you  by  it  at 
all ;  but  I  just  Avant  to  know  if  you  recall  the  con- 
A^ersation. 

A.    No,  I  don't  recall  any  conversation. 

RE-DIRECT    EXA:MIXATI0N. 

Q.  Your  brother,  Edward  1.  Garrett,  Avas 
down  here  a  number  of  times  about  this  matter? 

A.    Yes. 

Q.    Where  is  he  now? 

A.    He  is  in  the  East  at  the  present  time. 

(}.    Why  is  he  not  present  out  here? 

A.  Why,  he  Avas  in  the  East  on  business,  and 
he  has  been  ill  there;  he  has  had  ty])hoid  feA^^r. 

Q.  He  has  been  detained  there  by  illness  for 
several  months,  hasn't  he,  in  the  East? 

A.    Yes,  sir. 
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RE-CROSS   EXAMINATION. 

Q.  I  have  here  a  paper  which  purports  to  he 
an  agreement  among  the  creditors  of  the  Oregon 
City  Lumber  &  Manufacturing  Company,  signed 
Pacific  Machinery  Company,  by  Ira  Bronson, 
attorne}'.  I  Avill  aslc  you  to  loolv  at  that — signed 
bj"  all  these  different  people.  I  Avill  ask  you  if 
you  ever  saw  that  before,  or  if  3^ou  know  anything 
about  it.  I  don't  care  about  that,  Mr.  Garrett, 
if  you  don't  recall  it.  I  don't  know  that  you  do. 
^[r.  Bronson  will  know  all  about  it,  but  ma3'^be 
you  do. 

A.  I  myself  don't  recall  that.  That  would  ])e 
out  of  my — 

Excused. 


Ira  Bronson,  called  as  a  witness  on  behalf  of 
the  plaintiff,  being  first  duly  sworn  testified  as 
follows : 

DIRECT    EXAMINATION. 

Questions  by  Mr.  Jones : 

Mr.  Bronson,  what  was  your  connection  with 
the  Pacific  Machinery  Company  at  the  time  of 
these  transactions? 

A.    I  was  attorney  for  the  company. 

Q.  Did  3^ou  make  one  or  more  trips  down  here 
to  look  into  this  matter? 

A.    Yes. 
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Q.  Did  YOU  make  a  trip  dowTi  liere  before  tlie 
sale  by  the  assignees  to  the  defendant? 

A.    Yes. 

Q.    Who  was  Avith  you? 

A.  Mr.  T.  S.  Garrett  went  down  Avith  me  once 
to  loolv  at  the  records. 

Q.    Went  down  where? 

A.  Down  to  Oregon  City.  And  IMr.  EdAvard 
I.  Garrett  w^ent  down  Avith  me  subsequently. 

Q.  And  at  either  or  both  of  those  times  did 
you  haA^e  any  couA^ersation  AAdth  the  defendant 
Meyer? 

A.    Yes. 

Q.    This  Avas  before  the  sale,  aa^s  it? 

A.  It  AA^as  the  day  that  the  bids  Avere  to  be 
opened,  and  Avere  opened. 

Q.  And  Avill  you  state  Avhat  couA'ersations  you 
had  Avith  him  at  that  time? 

A.  AVell,  the  couA-ersation  followed  an  investi- 
gation at  the  hands  of  the  trustees  Avho  had  this 
I)roperty  in  hand. 

COUKT:     Trustee  or  assignee? 

A.  The  assignees,  I  should  say;  the  assignees 
of  the  c(mipany;  and  the  substance  of  the  couA^er- 
sations  Avas  very  largely  an  effort  to  arrive  at 
some  kind  of  a  judgment  by  which  Ave  could  have 
a  peaceable  claim  and  lien  on  this  machinery  of 
ours,  aiul  kee})  it,  or  by  which  they  Avonld  take  our 
claim  over  and  bny  it,  or  by  Avhich  they  would 
tniii    over   the   Avhole   property   to   us — theii-   prop- 
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erty  and  everything — to  sell,  if  Mr.  Garrett  could 
persuade  them  that  he  was  more  capable,  that  is, 
had  a  larger  experience  and  larger  possibility  in 
the  machinery  business  than  theirs. 

Q.  That  proposition  was  to  take  over  just  this 
propert}'? 

A.    No,  take  it  all. 

Q.    Take  the  whole  building? 

A.  Yes.  We  couldn't  arrive  at  any  result  on 
that.  I  talked  with  Mr.  Meyer;  I  talked  Avith 
Mr.  Latourette.  I  suppose  we  spent  an  hour  or 
two,  off  and  on. 

Q.  Did  you  notify  Mr.  Meyer  or  Mr.  Latour- 
ette that  the  Pacific  Machinery  Company  had  a 
claim  against  this  stuff? 

A.  Oh,  that  was  Avhat  we  were  talking  about 
all  the  Avhile.  There  Avas  no  question  about  that. 
They  know  Avhat  our  claim  was.  We  Avere  assert- 
ing it,  and  dickering  Avith  them  trying  to  arrive 
at  some  result.  And  AA^e  couldn't  arriA^e  at  any 
result,  so  I  notified  them  that  Ave  should  main- 
tain our  rights  in  that  property,  and  take  such 
steps  legally  as  Ave  could  to  enforce  them. 

Q.  AA'hat  rights  did  you  claim  to  them,  if  any, 
that  5'ou  had  in  this  property? 

A.  We  claimed  to  OAvn  this  particular  prop- 
erty that  Avas  sold  under  this  conditional  sale. 

Q.  Did  you  or  Mr.  E.  I.  Garrett,  or  Mr. 
Thomas  Garrett,  at  au}^  time  in  your  presence, 
consent   to   the   sale   of   this   property   by   the   as- 


58         F.  T,  Meyer  vs.  Pacific  Mticliinery  Co. 

(Testimony  of  Ira  Bronson.) 

signees  to  the  defendant,  free  of  am^  claim  on  the 
part  of  the  plaintiff? 

A.  No.  We  never  consented  to  it  in  any  way, 
shape  or  form.  Mr.  Edward  I.  Garrett  and  I 
Avere  there  together,  were  there  constantly  together, 
all  dnring  that  late  forenoon  and  earl}^  afternoon. 

Q.  Is  there  any  other  statement  about  this  mat- 
ter you  want  to  make? 

A.    Nothing  that  I  think  of. 

CROSS  EXAMINATION. 
Questions  by  Mr.  Gearin : 

Mr.  Bronson,  jow  Avere  representing  at  that  time 
the  I*acific  Machinery  Company  as  their  attorney? 

A.    Yes,  sir. 

Q.    You  came  doAvn  to  look  after  it? 

A.    Yes,  sir. 

Q.  You  had  seen  this  notice  of  the  sale,  hadn't 
you? 

A.  I  have  no  doubt  that  I  had  seen  it.  I  don't 
recall  the  language  of  the  notice.  We  knew  there 
was  a  sale  advertised. 

Q.    You  knew  it  was  to  take  place  at  that  time? 

A.  Yes,  Ave  knew  all  about  that.  I  think  it  may 
be  assumed  that  we  saAV  that  notice.  I  don't  recall 
absolutely. 

Mr.  (iEAKIN:  I  Avill  ask  to  have  the  notice 
marked  for  the  purpose  of  identification.  I  Avill 
afterwards  i)roAe  it. 

:Marked  for  identitication  "Defendant's  Ex.   1." 
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Q.  AVero  you  on  the  ground  when  the  sale  did 
take  place? 

A.  We  Avent — my  recollection  of  it  is  that  w(? 
went  to  the  office  of  these  assignees,  Mr.  Moffitt,  and 
a  Mr.  Cooke,  I  think. 

Q.  You  knew  that  they  were  the  assignees  un- 
der this  assignment? 

A.  Oh,  yes,  yes,  and  that  bids  had  been  called 
for  on  this  proposition,  and  Ave  wanted  to  investi- 
gate and  find  out  Avhat  they  proposed  to  do,  and 
then  Ave  Avanted  to  talk  to  Mr.  Latourette;  and 
exactly  AA^hether  Ave  AA^ere  present  AA^hen  those  bids 
Avere  opened,  or  Avhether  the  communication  Avas 
made  to  us  immediately  afterAvards,  I  don't  knoAv; 
but  then  it  Avas  either  at  the  time  or  immediately 
after Avards  that  Ave  had  our  first  couA^ersation  Avith 
the  defendant  in  the  bank. 

Q.  XoAV,  this  notice,  assuming  it  to  be  correct, 
announces  that  they  aa^II,  on  April  20,  1911,  receiA^e 
sealed  bids,  etc. ;  and  I  may  say  that  that  is  correct, 
and  Avill  be  proA^en.  Noav,  you  kneAv  immediately 
after  the  bids  Avere  opened,  anyhoAV,  Avhat  the  bid 
AA'as,  did  you  not? 

A.  I  must  haA^e  knoAA^n.  I  don't  recall  just  Avhat 
it  AA^as  noAA\ 

Q.    You  AA^ere  up  there  for  that  purpose? 

A.  Yes,  sir,  certainly,  AA^e  AA^ere  there  for  that 
purpose.  I  don't  mean  by  that  purpose  that  Ave 
AA^ere  there  to  buy  the  property.  I  mean  Ave  Avere 
there  in  connection  Avith  it,  and  to  either  arrange 
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with  the  defendant  and  Mr.  Latonrette  to  take  over 
our  property,  or  to  let  us  deal  with  them,  or  else  to 
notify  them  of  our  rights. 

Q.  Well,  you  were  there  because  these  trustees 
Avere  proposing  to  deal  with  this  propert}^  and 
sell  it? 

A.    That  is  it  exactly. 

Q.    You  were  up  there  to  look  after  it? 

A.    Yes. 

Q.  And  then  you  had  a  conversation  with  Mi'. 
Latourette — several  of  them — didn't  you? 

A.    Oh,  yes,  yes. 

Q.  Before  the  sale?  Before  these  bids  were 
opened? 

A.  We  lind  no  exfensivp  conversjition  with  ?Jr. 
Latourette,  I  think,  until  after  the  bids  Avere 
opened.  We  had  quite  a  long  conversation  with  Mr. 
Latourette,  if  I  remember  right,  right  after  lunch; 
but  we  had  a  little,  just  a  little  preliminary  talk 
Avith  him  before. 

Q.    You  didn't  make  any  bid  on  anything? 

A.    No,  sir. 

Q.  Now,  I  will  show  you  this  paper,  Mr.  Bron- 
son, dated  ''Portland,  Oregon,  Dec.  1),  1901),''  signed 
"Pacific  Machinery  Co.  By  lia  Bronson,  Attorney, 
approximately  $5724.85,"  and  ask  j'OU  to  look  at  it, 
and  see  if  you  recall  the  circumstance  of  your  sign- 
ing it,  and  explain  to  the  (V)nrt  Avhat  that  paper  is, 
and  Avhy  it  Avas  signed. 

A.    Yes.    I  remend)er  fairlv  accuratelv  what  the 
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circumstances  were.  A  Mr.  Bolin,  a  brother  of  Mr. 
Bolin,  the  president  of  the  Oregon  City  Lumber  & 
Manufacturmg  Company — if  that  is  the  technical 
name  of  the  company — came  up  to  my  office  in 
Seattle.  It  seems  to  me  it  was  in  an  evening  after 
dinner,  but  it  may  have  been  in  the  afternoon;  and 
said  they  were  proposing  to  try  and  reorganize  this 
proposition,  and  Avanted  to  knoAV  whether  or  not  we 
woukl  release  our  claim  on  that  machinery — in  other 
words,  turn  it  in,  and  take  a  position  as  a  common 
creditor ;  and  that  he  was  going  to  reorganize  it  and 
put  a  lot  of  money  in  it,  and  iDeople  in  Minneapolis — 
he  had  ample  funds  to  paj^  off  the  whole  business. 

Q.    Who  was  this? 

A.  Mr.  Bohn,  the  brother  of  the  Mr.  Bohn  the 
president  of  the  company;  and  that  it  was  going  to 
be  a  good  thing,  for  Oregon  City,  of  course,  and  all 
that,  and  they  wanted  to  build  this  thing  up — they 
were  going  to  build  a  railroad.  I  told  him  that  I 
Avas  Avilling,  Avithout  couvsulting  the  officers  of  the 
company  to  assure  them  that  if  they  Avould  do  that, 
and  get  all  of  the  creditors  to  join  in  it,  to  say  that 
the  Puget  Sound  Machinery  Depot  Avould  join  in  the 
proposition, — I  haA^e  not  read  this  recently,  but  I  see 
my  signature  there, — and  that  Ave  AVould  do  Avhat 
was  decided  in  this  agreement.  And  I  told  him — 
well,  I  am  not  absolutely  positive  as  to  Av^hat  I  said 
about  AA^hen  I  aa^ouUI  surrender  the  document,  etc. 
I  cannot  recall  that  noAV.  HoAvever,  it  Avas  to  be 
dependent  upon  his  securing  the  consent  of  all  of 
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the  creditors  and  putting  this  money  into  the  propo- 
sition, and  Ave  didn't  secure  all  of  the  creditors  to 
do  it. 

Q.    Xothing  came  of  this? 

A.    Xothing  came  of  that  at  all,  as  far  as  I  know. 

Mr.  GEARIN :    We  offer  this  in  evidence. 

^larked  ''Defendant's  Exhibit  2." 

Q.  Xow,  after  this  sale  up  there — T  term  a  sale 
where  they  opened  the  bids  and  concluded  this 
transaction  as  shown  by  that  advertisement — Avhen 
did  you  next  have  am^  conversation  Avith  any  of 
those  people,  Mr.  Bronson,  you  representing  the 
Pacific  Machinery  Company? 

A.  T  don't  recall  right  at  this  minute,  Mr. 
Gearin,  Avhen  the  next  one  may  have  been.  I  don't 
noAV  recall  having  any  conversation  Avith  Mr. 
Latourette,  the  president,  I  think,  of  the  bank.  I 
may  ha^e  had. 

(}.  You  understood  ^Ir.  Latourette  Avas  the  pres- 
ident of  the  bank  up  there,  Avho  had  a  claim  against 
tlijs,  and  that  he  was  also  the  attorney  represent- 
ing it? 

A.  Xo.  I  may  be  mistaken,  but  I  assumed  that 
^l\'.  Latourette  Avho  was  attorney  Avas  not  presi- 
dent of  the  bank.    T  may  b(^  wrong  about  that. 

Q.    Well,  it  is  this  Latourette,  anyway? 

A.    Well,  there  are  two  of  them. 

Q.  1  know.  Did  you  ever  have  any  conversation 
Avith  the  other  one  at  all? 

A .    Yes ;  A^es. 
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Q.    Oh,  well;  now,  wlien  did  you? 

A.  It  is  the  other  one,  in  the  bank,  that  I  refer 
to  as  having  bad  the  long  conversation  Avith  in  the 
afternoon. 

Q.    Up  there? 

A.    Yes. 

Q.    This  is  Charles  Latourette.    Not  this  one? 

A.    Yes,  it  was  the  other  one. 

Q.  So  that  up  to  the  time  of  the  sale  up  there 
you  didn't  have  any  conversation  with  Mr.  Charles 
Latourette,  who  is  here? 

A.  I  don't  recall  that  I  did.  My  first  conversa- 
tion was  with  Mr.  Meyer  in  the  bank,  if  I  remember 
right,  Avhen  we  went  early  in  the  morning.  The  first 
thing  we  did  w^as  to  go  and  see  Mr.  Meyer. 

Q.  Well,  now,  after  that,  do  you  recall  the  time 
that  you  had  a  conversation  with  Mr.  Charles 
Latourette,  who  is  now  here? 

A.  Oh,  yes;  but  I  think  that  Avas  a  long  while 
afterwards. 

Q.    How  long  afterAvards? 

A.  AVell,  that  Avould  be  pretty  hard  for  me  to 
say.  My  mind  might  be  recalled  to  it,  but  I  don't 
recall  noAv  about  it. 

Q.  Well,  you  can  state  the  substance  of  the  con- 
A'ersation,  AvheneA^er  it  took  place.  It  did  take 
place? 

A.  The  substance  of  that  conversation  Avas  that 
we  would  like  to  settle  this  controA^ersy,  and  get 
some  kind  of  a  proposition  out  of  it.    It  Avould  either 
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mean  their  paying  ns  some  money  and  taking  onr 
claim  over,  or  agreeing  to  selling  tlie  property,  we 
to  waive  any  claim  Ave  liad,  and  let  them  have  the 
title — that"  is,  not  assert  a  title  against  them — and 
give  us  some  of  the  proceeds,  some  proportion  of  the 
proceeds,  on  the  theory  that  we  were  both  creditors 
in  this  proi^osition.  That  is  the  substance  of  it.  I 
cannot  give  you  the  words. 

Q.  You  had  one  or  two  or  several  conversations 
with  him? 

A.  I  don't  recall  more  than  three,  one  of  which 
was  this  forenoon. 

Q.    Well,  I  mean  before  this  suit  was  brought? 

A.    T  think  two  before. 

Q.    Before  the  suit  was  brought? 

A.  I  Avouldn't  contradict  Mr.  Latourette  if  he 
said  it  was  oftener  than  that,  but  I  don't  recall  it. 

Q.  I  guess  probably  you  are  right  about  it. 
There  Avas  nothing  resulted  from  the  conversation? 

A.  Nothing  resulted,  no.  We  neA^er  could  get 
together  at  all. 

Mr.  GEARIN :    I  think  that  is  all,  Mr.  Bronson. 

A.  I  Avould  like  to  explain  one  thing  that  is  re- 
called to  my  mind,  if  I  may  refer  to  that  instrument 
you  had  me  identify,  please.  I  just  noticed  I  signed 
this  claim  as  $5724.8(5.  I  Avas,  of  course,  acting  on 
my  oAvn  responsibility,  as  I  said,  and  I  assumed  that 
the  claim  Avas  of  the  amount  as  secured  in  the 
original  agreement  plus  about  $1100.  Noav,  Avhether 
the  amount  is  correct  or  not  there,  I  do  not  knoAV. 
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I  sii]iply  assumed  that  to  be  as  near  correct  as  my 
figures  would  justify. 

A.  I  would  like  to  add  tliis  to  wliat  I  liave  testi- 
fied to,  that  is,  we  discussed  with  the  assignees  our 
claim,  and  notified  them  before  they  made  any  sale, 
at  this  time  when  Ave  were  down  there,  Avhat  Ave 
asserted  our  rights  to  be. 

Q.    You  discussed  Avith  Cooke  and  Mofiitt? 

A.  Yes.  1  cannot  say  as  to  both,  but  Avith  one 
of  the  tAA^o. 

Q.  Well,  did  you  state  to  them  that  you  had  a 
conditional  bill  of  sale  on  that  property? 

A.    Yes. 

Q.    Which  one  did  you  tell  that  to? 

A.    My  idea  is  that  it  Avas  Mr.  Cooke. 

Q.    Where?    DoAvn  here? 

A.  DoAvn  in  their  office.  Wait  noAV,  till  I  think 
Avhether  it  AA^as  their  office.  I  haA^e  a  picture  of  the 
office  in  my  mind  A^ery  AA^ell — across  from  the  bank 
and  a  little  further  doAA^n  the  street. 

Q.    You  mean,  that  is,  in  Oregon  City? 

A.    In  Oregon  City,  yes,  certainly. 

Q.  You  think  you  had  the  conversation  Avith 
Cooke? 

A.    Yes,  I  think  it  Avas  Cooke.     . 

Q.    Did  you  ever  tell  Moffitt  that? 

A.  I  am  not  at  all  sure  that  Moffitt  Avas  not 
there,  but  my  recollection  is  that  only  one  Avas 
there. 

Q.    Did  you  exhibit  mry  conditional  sale? 
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A.    No,  I  don't  think  so. 

Q.    As  a  matter  of  fact  you  never  had  one? 

A.  We  only  had  the  agreement  Avith  them  re- 
ferred to. 

Q.  You  never  had  an  executed  conditional  bill 
of  sale? 

A.    No,  we  couldn't  get  it. 

Q.  There  was  one  prepared,  and  they  refused  to 
sign  it? 

A.  They  refused  to  sign  it,  or  neglected  to  sign 
it.    I  don't  know  Avhether  they  refused  to  sign  it. 

Q.    They  didn't  sign  it? 

A.    They  didn't  sign  it,  as  far  as  T  know. 

REDIRECT  EXAMINATION. 

Q.  In  connection  with  this  Exhibit  2,  did  you 
receive  this  letter  from  Mr.  Bohn,  and  send  that 
letter  back  to  him? 

A.  There  is  no  signature  on  this,  so  I  will  have 
to  read  it.  I  see  no  signature  at  all.  This  is  my 
writing  on  th(»  back  of  it  here.  Yes,  I  remember 
those  letters.  That  is,  I  hadn't  seen  them  before, 
but  that  is  substantially  what  I  testified  to.  I  re- 
call now  that  that  Avas  the  letter  Avith  Avhich  I 
transmitted  the 'agreement  which  1  signed,  Defend- 
ant's Exhibit  No.  2. 

Mr.  JONES:     I  offer  this  letter  from  Mr.  Oeo. 
W.  Bohn  to  Ira   Ilronson,  dated  Eebruary  S,   1910, 
and  a  letter  to  Mr.  George  W.  Bohn,  dated  NoA^em 
ber  1.'^..  1000,  as  Blaintiff's  Exhibit  "B." 
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Mr.  GEARIX :  You  remember  that  as  a  copy  of 
the  letter  you  sent? 

A.  Yes,  I  remember  it  A^ery  distinctly.  I  hadn't 
seen  it — it  hadn't  been  brought  to  my  attention  for 
several  years,  since  it  Avas  Avritten. 

Mr.  Jones  read  the  letter  from  Mr.  Bronson  to 
?.rr.  Bohn.  a  part  of  Plaintiff's  Exhibi  "B,"  as  fol- 
loAvs : 

"November  13,  1909. 
^Ir.  George  W.  Bohn, 

Seattle,  Washington, 
Dear  Sir: 

I  haA'e  signed  for  the  Pacific  Machinery  Com- 
pany the  proposed  reorganization  agreement  as  pre- 
pared by  the  Oregon  City  Lumber  and  Manufac- 
turing Company,  a  copy  of  Avhich  is  hereAvith  en- 
closed. I  desire  to  couple  Avith  the  signature  the 
folloAving,  to-A\it : 

Eirst,  That  the  signing  of  this  agreement  pre- 
supposes the  signing  of  the  same  by  substantially 
all  of  the  unsecured  creditors  of  the  Oregon  City 
Lumber  and  ^lanufacturing  Company. 

Second,  That  the  stock  to  be  issued  shall  be 
issued  to  all  the  creditors  alike  and  upon  the  par 
value  of  and  bona  fide  indebtedness  against  the 
company  and  that  no  more  stock  shall  be  issued 
than  is  sufficient  to  take  up  such  indebtedness. 

Third,  Upon  the  condition  that  such  arrange- 
ments Avill  be  made  as  shall  practically^  assure  the 
company  a  neAv  lease  of  life  for  at  least  one  year, 
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including  the  necessary  funds  to  finance  itself  in 
the  meantime. 

Mr.  Green  and  myself  have  assured  ourselves  of 
the  wisdom  of  this  arrangement  after  a  long  con- 
ference with  you  and  are  basing  it  very  largely  upon 
the  hope  that  the  other  creditors  Avill  see  fit  to  place 
the  control  of  this  proposition  very  largely  in  your 
hands.  So  as  not  to  embarrass  you  I  may  suggest 
that  this  suggestion  is  made  by  ourselves  of  our 
own  initiatives.  In  any  event  we  are  willing  to 
leave  it  in  that  sense.  If  any  other  disposition  is 
made  of  the  management  Ave  should  consider  it 
only  fair  to  ourselves  to  be  consulted  with  reference 
thereto. 

I  may  say  in  this  last  connection  that  our  posi- 
tion Avith  reference  to  our  being  entitled  to  a  lien 
upon  the  machinery  Avhich  Ave  put  in  the  mill  is 
based  upon  the  theory  that  the  refusal  of  the  mill 
company  to  give  us  a  machinery  contract  such  as 
Ave  could  file  under  the  registry  law  Avill  not  be  held 
by  the  courts  to  depriAe  us  of  the  security  Avhich 
we  would  undoubtedly  have  lost  had  AA^e  failed  to 
file  such  conditional  sale  through  our  oavu  laches. 
We  do  not  think  that  at  the  present  time  there  is 
any  necessity  for  starting  into  litigation  oAcr  this 
question  and  Ave  are  perfectly  content  to  give  the 
concern  eA^ery  oi)portunity  to  get  on  its  feet  by  an 
extension. 

It  is  understood  that  our  agreement  iuA^oh^es  our 
claim  as  originally  proposed  by  ourselves  subject  to 
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the  offsets  absolutely  agreed  upon  upon  a  confer- 
ence with  Mr.  Bohn  and  Mr.  Collins  in  Portland, 
approximately  $5724.86. 

Very  truly, 
IB/R  PACIFIC  MACHINEKY  COMPANY." 

The  other  letter  forming  a  part  of  "Plaintiff's 
Ex.  B,"  reads  as  follows : 

"Feb'y  8,  1910. 
Ira  Bronson,  Attj^, 

Seattle,  Wash. 
Dear  Sir: 

Replying  to  yours  of  the  4th  inst. 
We  expect  to  have  the  receivers  discharged  with- 
in the  next  few  days,  and  will  also  make  up  a  new 
inventory  and  send  you  copy. 

The  concern  will  be  in  the  hands  of  the  preferred 
stock — Avhich  stock  must  first  receive  its  dividends 
and  be  entirely  retired  before  the  old  stockholders 
(common  stock)  receive  anything. 

If  the  present  plans  are  carried  out,  prospect  for 
the  concern  is  favorable,  it  is  the  only  mill  in  Ore- 
gon City,  and  with  the  present  higher  market  for 
lumber,  it  ought  to  work  out. 

Truly  yours, 

GEO.  W.  BOHN." 

Witness  excused. 


70         F.  T.  Meyer  vs.  Pacific  Macliincnj  Co. 
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of  defendant,  being  first  duly  sworn,  testified  as 
f  olloAvs : 

DIRECT  EXAMINATION. 
Questions  b}^  Mr.  Gearin: 

Mr.  Bolin,  what  is  your  business  now? 

A.    Why,  I  am  not  in  any  business  at  present. 

Q.  During  the  jear  1909  what  was  your  busi- 
ness ? 

A.    I  was  in  the  lumber  business. 

Q.    AVhere? 

A.    In  Portland  and  Oregon  City. 

Q.  You  are  familiar  with  a  corporation  known 
as  the  Oregon  City  Lumber  and  Manufacturing 
Company,  Avere  you? 

A.    I  am. 

Q.  What  relation  did  you  bear  to  that  corpo- 
ration? 

A.  I  was  the  principal  stockholder  and  presi- 
dent of  the  concern. 

Q.    You  Avere  president  of  it? 

A.    Yes. 

Q.  What  propert}^  did  that  concern  own  at  that 
time? 

A.  It  owned  the  buihling  and  the  machinery  in 
the  sawmill  and  planing  mill  and  sash  and  door 
factory  at  Oregon  (^ity. 

Q.  XoAV,  you  may  state  to  the  Court  if,  during 
the  month  of  April,  1909,  you  as  president  of  the 
com])any   had   any   dealings   Avith   the   I'acific   Ma- 
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cliinery  Compaii}^  with  reference  to  the  personal 
property  and  machinery  described  in  the  complaint 
in  this  suit. 

A.    I  did. 

Q.  Yon  represented  your  Oregon  City  Lumber 
Company,  and  Avho  represented  the  Machinery  Com- 
pany? 

A.    Mr.  Garrett. 

Q.  I  will  ask  you  to  look  at  the  paper  marked 
"Plaintiff's  Exhibit  A,"  and  introduced  by  Mr.  Gar- 
rett, and  state  to  the  Court  if  that  is  your  signature, 
and  if  you  and  Mr.  Collins  signed  it. 

A.    Yes,  sir,  we  did. 

Q.  Is  the  date  about  right?  Do  you  think  that 
is  when  it  was  done? 

A.  April  29,  1909.  Yes,  sir,  that  was  the  date 
it  was  done. 

Q.  There  is  attached  to  the  paper  Avhat  is  de- 
nominated "Specifications  of  Sawmill  Machinery  for 
Oregon  City  Lumber  and  Manufacturing  Company," 
etc.'' 

A.    Yes,  sir. 

Q.  I  Avill  ask  you  to  examine  them,  and  state  if 
you  know  who  prepared  them? 

A.  Why,  my  recollection  is  that  this  was  pre- 
pnrt^d  by  the  Pacific  Machinery  Company;  that  we 
furnished  the  plans  of  the  mill  as  prepared  by  our 
millwright,  and  this  list  was  prepared  by  the  Ma- 
chinery Company. 
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Q.  Now,  you  were  remodeling  the  mill,  were 
you? 

A.  Why,  yes,  Ave  were  installing  the  machinery 
which  we  had  taken  out  of  another  sawmill,  and 
adding  this  to  it  to  make  a  complete  modern  mill. 

Q.  And  your  millwright  suggested  to  you,  I  sup- 
pose, the  things  that  you  Avanted,  and  took  it  up 
Avith  the  Pacific  Machinery  Company,  and  they 
among  them  agreed  upon  this  specification;  is 
that  it? 

A.  The  millAA^right  prepared  a  plan  and  specifi- 
cations of  AA^hat  we  Avanted  in  the  AA^ay  of  machinery, 
and  that  AA^as  submitted  to  various  machinery 
houses  for  figures,  and  among  the  rest  of  them  the 
Pacific  Machinery  Company,  and  this  Avas  their 
reply  to  it. 

Q.  You  submitted  that  to  other  machinery 
houses  ? 

A.    Yes,  sir,  AA^e  did. 

Q.  And  they  bid  lower  than  anybody  else,  did 
they? 

A.    Why,  I  presume  they  did. 

Q.  AVell,  Avith  reference  to  the  signing  of  this 
])aper  here,  Avhen  did  you  send  out  the  ^specifications 
to  be  figured  on  by  the  other  ])e()ple  who  bid  on  it? 

A.    Oh,  it  AA^as  previous  to  April  !2011i. 

Q,    You  couldn't  state  hoAV  long  l)efore  that? 

A.  Oh,  it  may  have  been  thirty  days  before  that. 
Tt  took  us  some  time  to  get  the  thing  all  Avorked 
out — to  get  tlie  figures  together. 
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Q.  And  in  answer  to  yonr  proposal,  they  sent 
yon  this  letter? 

A.    No. 

Q.    Well,  what  then? 

A.  They  snbmitted  their  fignres  to  ns,  and  then 
we  either  sent  for  them  or  we  called  on  them — I 
don't  remember  which — and  negotiated  Avith  them 
for  the  machinery. 

Q.  Well,  that  was  the  time,  then,  this  letter  Avas 
draAvn  np? 

A.    Yes. 

Q.    And  signed  and  approved  by  A'on? 

A.    Yes,  sir. 

Q.  Did  they  exhibit  to  j^on  at  that  time  any 
conditional  sales-contract  to  be  signed  by  joiil 

A.    Xo. 

Q.  Did  they  ha^-e  there  any  notes  to  be  execnted 
b}'  3  on? 

A.    Xo,  sir. 

Q.  State  Avhat  they  did  with  reference  to  fnr- 
nishing  this  machinery,  how  soon  the}^  began  to  do 
it,  and  Avhether  or  not  they  fnrnished  it  in  accord- 
ance Avith  yonr  nnderstanding  of  the  agreement? 

A.  Why,  they  AA^ere  to  begin  furnishing  it  at 
once  and  continue  to  furnish  it  until  it  Avas  all  in 
there. 

Q.    What  did  they  do  about  it? 

A.  Well,  they  AAere  Aery  dilator}^  about  getting 
the  machinery  in  there.  Then  they  Avrote  us  at 
different  times  and  AA^anted  to  make  changes  in  the 
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machinery,  claiming  that,  by  making  those  changes, 
it  Avoukl  facilitate  the  shipments.  And  we  consented 
to  making  the  changes.  They  wanted  to  change,  as 
I  remember  it,  a  hog  from  one  kind  of  a  hog  to 
another.  Then  there  was  a  steam  feed,  thej^  wanted 
to  change  that  from  one  to  another ;  and  then  there 
was  a  large  beveled  gear,  they  Avanted  to  change 
that  to  another — beveled  gear  is  nearly  the  main 
connecting  link  in  the  mill — and  we  consented  to 
that.  And  ])y  making  these  A^arions  changes,  and 
our  consenting  to  the  things,  Ave  finally  got  most  of 
the  machinery  in  there,  and  got  it  set  uj);  but  it 
Avas  spread  out  over  a  long  period,  several  months, 
before  AA^e  got  it. 

Q.    Did  it  run  up  to  October? 

A.    I  don't  knoAV  Avhether  it  did  or  not. 

Q.  NoAA",  at  the  time  of  the  signing  of  this  paper, 
3Ir.  Bohn,  did  you  pay  any  money? 

A.    I  think  T  gaAe  them  a  check  for  $100. 

Q.    $100? 

A.    Yes,  sir. 

Q.  Did  they  make  any  demand  at  any  time 
during  the  summer  for  more  mone.y? 

A.    Yes,  sir,  they  did. 

Q.    What  Avas  done  about  that? 

A.    There  AA^asn't  anything  done  about  it. 

Q.    You  didn't  pay  them  any  more? 

A.    No,  sir. 

Q.    HoAV  often  did  Ihey  ask  you  lor  money? 
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A.  Why,  after  the  first  demand  I  guess  they 
made  repeated  requests  for  money. 

Q.  Xow,  I  want  you  to  tell  the  Court  when  you 
first  saw  any  paper  purporting  to  be  a  conditional 
bill  of  sale  of  this  stuff. 

A.  I  have  some  papers  in  m,y  pocket  that  I  can 
refer  to. 

Q.  All  right,  I  wish  you  would  do  it,  and  tell 
the  Court  about  it,  when  thej  first  showed  3^ou  that. 

A.  On  July  22,  1909,  is  the  date  of  this  state- 
ment ;  but  it  was  evidently  several  days  after  that 
before  it  was  presented  to  us.  I  don't  think  it  was 
jjresented  on  that  day.  They  sent  us  a  statement 
for  various  shipments  made,  for  instance,  contract 
$4695,  and  some  extras  $1115,  to  difference  on  a 
trimmer  $350,  and  something  else  $168.54;  making 
in  all  $6328.54 ;  and  on  the  bottom  here  is  a  notation 
saying  that  "On  May  5th/09  we  received  $100.  De- 
duct this  amount  from  $2035.54  that  is  due  upon 
execution  of  this  contract.  In  other  Avords,  get  a 
check  for  $1935.54  and  the  notes  signed,  also  con- 
tract." 

Q.    Where  did  you  see  that  first? 
A.    Why,  it  was  presented  to  me  by  somebod}^  in 
connection  with  the  Machinery  Company,  I  presume. 

Q.    It  was  by  someone  representing  them? 
A.    Yes,  sir. 

Mr.  GEARIX:    We  offer  that  in  evidence. 

]Marked  "Defendant's  Exhibit  3." 


70         F.  T.  Meyer  vs.  Paeific  Maehinery  Co. 

( Testimony  of  William  Cx.  Bolin. ) 

Q.  Now,  after  receiving  that,  wliat  did  you  next 
receive? 

A.  Why,  along  with  that,  we  received  this  con- 
tract. 

Q.  The  same  party  that  hronght  one  brought 
the  other,  did  they? 

A.  They  must  have  both  come  together.  This 
one  is  dated,  however,  one  day  later  than  that.  This 
is  dated  the  23rd  day  of  July.  That  was  dated  the 
22nd,  I  believe. 

Q.  Now,  Mr.  Bohn,  avIio  brought  you  that  paper, 
or  hoAv  did  you  get  it — the  one  you  noAV  hold  in  your 
hand? 

A.  Why,  T  am  not  certain,  but  I  think  that  Mr. 
Garrett  must  have  given  it  to  us. 

Q.    This  one  that  is  in  court? 

A.    Yes,  sir,  T  think  so. 

Q.    Or  the  other  one? 

A.    No,  this  one  here.    I  never  saw  the  other  one. 

Q.    Thomas  Garrett? 

A.  I  don't  believe  I  ever  saw  the  other  Garrett; 
don't  know  him. 

Q.  You  think  Mr.  Thomas  Garrett?  Somebody 
gave  it  to  you,  anyway? 

A.    Yes,  sir. 

Q.    That  was  what  date? 

A.    This  is  July  23rd. 

Q.  1001).  Up  to  that  time  had  an.ybody  ever  said 
anything  at  all  to  you  about  a  conditional  bill  of 
sale? 
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A.    No. 

Q.  Did  YOU  agree  to  take  a  conditional  bill  of 
sale? 

A.    Xo,  sir. 

Q.  When  this  was  presented  to  a^ou,  what  did 
you  say  about  it? 

A.  Wh}^,  I  just  simply  refused  to  execute  it. 
That  is  all. 

Q.    You  told  him  that  was  not  the  contract? 

A.    I  didn't  execute  it.    We  didn't  execute  it. 

Q.    And  then  what  happened  about  it? 

A.  "^Miy,  the  next  thing  I  knoAV,  Mr.  Bronson 
here,  I  think,  called  on  us  and  asked  for  a  settle- 
ment of  the  account. 

Q.    When  was  that? 

A.  Oh,  that  was  long  after  this.  I  don't  know 
how  long.    But  it  was  some  time  after  that,  anyway. 

Q.  Do  you  remember  when  the  concern  went  into 
insolvency,  when  there  was  an  assignment? 

A.  Xo,  I  don't  know  those  dates.  I  haven't  them 
in  v[\j  mind.  I  objected  to  the  payment  of  this 
account,  because  I  thought  we  were  entitled  to  a 
discount  for  delay  in  shipping,  along  Avith  changes 
and  other  things. 

Q.  Well,  you  say  jou  objected  to  the  payment 
of  the  account? 

A.   Yes,  sir. 

Q.  You  considered,  then,  that  you  had  made  a 
contract  whereby  you  owed  this  money  if  they  had 
complied  Avith  their  contract? 
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^Ir.  JOXES :  If  your  Honor  please,  I  object  to 
that. 

Mr.  GEARIX:  I  guess  that  is  leading.  This 
statement  requires  an  explanation. 

Q.  What  do  you  mean  when  you  say  you  thought 
you  were  entitled  to  a  rebate? 

A.    Will  you  repeat  that? 

Q.  ^Aliat  do  you  mean  when  you  sa}^  that  you 
thought  you  were  entitled  to  a  rebate  on  that 
account? 

.V.  Why,  they  delayed  us  in  the  shipment  of  that 
machinery,  Ave  thought,  beyond  all  reason,  and  it 
Avas  just  at  a  critical  time  in  the  organization  and 
starting  of  that  business,  and  not  getting  this  ma- 
chinery embarrassed  it  very  much  at  that  time,  and 
we  thought  we  were  entitled  to  a  discount  in  their 
lull,  and  made  a  demand  on  them  for  a  discount. 

Q.  That  is,  for  a  discount  on  the  amount  which 
you  understood  Avas  owing? 

A.    Yes,  sir. 

Q.  Xow,  T  Avill  ask  you  again,  JMr.  Bohn,  did 
you  at  that  time  or  at  any  time  ever  agree  Avith 
these  peopk^  to  take  a  conditional  bill  of  sale  for 
that  i)roperty? 

A.    T  did  not. 

().    You  understood  it  to  be  an  absolute  sale? 

A.    Yes,  sir. 
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CROSS-EXAMINATION. 
(Questions  by  ]Mr.  Jones : 

You  agreed  to  the  changes  that  were  made  in 
those  specifications  did  you,  consented  to  them? 

A.    I  think  Ave  did. 

Q.  You  received  the  stuff  Avhen  it  Avas  shipped, 
did  you? 

A.  Yes.  What  stuff  Avas  shipped  Avas  doAvn 
there. 

Q.  Well,  it  Avas  all  shipped,  Avasn't  it,  subject  to 
the  changes  made? 

A.  Well,  I  don't  hardl}^  think  it  Avas  all  shipped, 
but  most  of  it  Avas  shipped. 

Q.  Y^ou  are  not  noAv  claiming  any  specific  items 
that  Avere  not  shipped,  are  you? 

A.    Xo. 

Q.  The  reason  3"ou  Avould  not  make  any  payment 
Avas  because  you  claimed  something  for  delay? 

A.    Yes,  sir. 

Q.    HoAv  much  do  you  claim  for  delay? 

A.    I  think  Ave  asked  $3000  at  that  time. 

Q.    On  a  $5700  shipment? 

A.    Yes,  sir. 

Q.  And  A^et  the  assignees  agreed,  did  they  not, 
that  the  claim  of  the  Puget  Sound  Machinery  people, 
the  balance  OAving  it,  Avas  $5700  and  some  odd 
dollars? 

A.  I  don't  knoAv.  T  hadn't  anything  to  do  Avith 
that. 
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Q.  Do  3^011  mean  to  say  that  you  understood  tliat 
this  was  an  out  and  out  sale? 

A.    Yes,  sir. 

Q.  And  yet  you  signed  this  contract,  Exhibit 
"A,"  which  says  that  this  stuff  was  to  be  covered 
by  machinery  contract? 

A.    That  is  my  signature  there,  yes,  sir. 

Q.  During  this  ye^r  your  company  was  in  fail- 
ing circumstances,  Avasn't  it? 

A.    What  time. 

Q.  Well,  between  the  time  of  signing  this  con- 
tract and  during  the  time  of  the  delivery  of  the 
goods,  but  running  up  through  the  summer. 

A.    Well,  it  was  along  late  in  the  summer. 

Q.  Did  you  have  the  money  on  hand  with  which 
to  make  these  payments  of  the  amount  that  was 
owing? 

A.  Why,  I  don't  knoAV  whether  Ave  did  or  not. 
We  probably  Avere  in  a  position  to  get  it. 

Q.  AYell,  Avasn't  one  of  the  reasons  AA^hy  you 
didn't  make  the  payments  because  you  didn't  haA^e 
the  money? 

A.    No. 

Q.  Do  you  mean  to  say  that  you  Avere  able  to 
pay  at  an}^  time  you  Avanted  to  during  that  time? 

A.  There  Avasn't  any  question  abont  that.  The 
question  Avas  to  make  a  settlement. 

Q.  Well,  but  I  am  asking  you  Avhether  you  Avere 
able  to  pay? 
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A.  I  think  at  times  we  could  liave  paid  there 
without  any  difficulty. 

Q.  Did  you  ever  offer  to  pay  what  Avas  due  after 
taking  off  what  you  claimed  for  delay? 

A.  I  don't  think  so.  We  offered  to  make  a  settle- 
ment, but  I  forget  just  what  the  conditions  were. 

Q.  Xow,  was  there  an}^  delay  in  the  arrival  of 
the  first  machinery? 

A.  My  recollection  is,  what  Ave  wanted  first  came 
last,  and  Avhat  we  Avanted  last  came  first,  and  the 
think  was  all  reversed.    We  were  unable  to  go  on. 

Q.    Did  3^ou  specify  here  Avhat  you  Avanted  first? 

A.  Why,  anybody  that  is  in  the  business  and  is 
familiar  Avith  mill  machinery  knoAVS  Avhat  a  man 
Avants  to  start  his  work. 

Q.  Well,  but  did  you  specify  in  your  contract 
Avhat  you  wanted  first? 

\.  It  Avas  talked  OAer.  He  AA^as  supposed  to 
knoAv.  It  is  like  building  a  house — you  cannot  put 
the  roof  on  first. 

Q.  You  say  you  think  that  the  Pacific  Machinery 
Company  made  up  those  specifications? 

A.    I  do.  ^ 

Q.    But  you  are  not  sure  of  that? 

A,    Well,  I  am  pretty  sure  of  it. 

Q.    What  makes  you  so  sure? 

A.  Because  Ave  had  a  milhvright,  and  he  pre- 
pared the  plan,  and  the  plans  Avere  submitted  to  the 
different  machinery  companies,  and  they  prepared 
their  bids  and  sent  them  in.     I  have  a  copy  of  the 
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specifications  in  my  pocket  that  were  submitted  by 
the  machinery  comj)any. 

Q.    By  which — the  other  machinery  company? 

A.    The  Pacific  Machinery  Company. 

Q.    Let  me  see  them,  Avill  you? 

(Witness  produces  paper.) 

A.  This  is  marked  here  "Specifications  of  Saw- 
mill Machinery  for  the  Oregon  City  Ijumber  &  Mfg. 
Co.  from  Pacific  Machinery  Co.,  41)  First  Street, 
Portland,  Oregon." 

Mr.  GEARTN:  Ts  this  one  you  have  just  taken 
from  your  pocket? 

A.    Yes,  sir. 

Q.  But  your  millwright  designated  the  items 
here  that  formed  these  specifications,  did  he? 

A.  He  designated  them  by  having  a  plan  show- 
ing Avhat  was  necessary  for  the  construction  of  that 
mill.  I  dou't  think  he  made  a  list  of  it.  I  think  he 
just  furnished  them  with  a  i)lan. 

Q.  May  I  see  your  cop}^  of  it.  Does  that  con- 
tain a  copy  of  the  letter  of  the  agreement,  too? 

A.  No,  sir?  There  is  something  here  that  I 
might  explain,  that  might  help  a  little. 

Q.  You  had  a  good  many  conversations  with  ^Ir. 
Garrett,  did  you,  before  this  letter  here  was  signed — 
Exhibit  A? 

A.    Oh,  I  had  talked  with  him,  yes. 

Q.  When  your  millwright  ])resented  these  plans 
from  which  these  specifications  were  made,  it  was 


I 
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understood,  was  it,  that  there  would  subsequently 
be  other  orders  and  specifications  to  be  filled? 

A.  No.  I  was  considerably  disappointed  in  this 
specification  and  in  the  lists,  and  the  way  the  thing 
linally  worked  out. 

Q.    Well,  but  that  doesn't  answer  my  question. 

A.    Yes,  it  does. 

Q.  I  asked  if,  at  the  time  this  was  signed,  you 
had  in  mind  that  there  would  be  other  specifications 
of  more  machinery  to  be  furnished? 

A.  The  only  thing  that  I  expected  to  have  in 
addition  to  this  list  was  a  lot  of  pulleys  that  Ave 
might  require,  and  some  flanges  to  make  pulleys.  I 
didn't  think  there  was  a  whole  lot  of  other  stuff 
that  was  coming  in.  I  supposed  these  specifications 
covered  it  all. 

Q.  Wouldn't  you  have  been  able  to  tell  from 
this?  You  know  just  what  you  were  getting  from 
this,  didn't  you? 

A.  Xo,  I  didn't.  Xow,  for  instance,  right  here 
is  one  item  in  these  specifications  Avhich  says  "Blue 
prints  of  working  drawings  of  this  machine  Avill 
be  furnished  to  assist  in  the  installation."  That 
evidently  comes  from  the  machinery  house.  We 
wouldn't  have  any  occasion  to  Avrite  anything  like 
that  in  a  list. 

Q.  What  reason  did  you  give,  Mr.  Bohn,  when 
that  conditional  sale  contract  was  presented  to  you 
for  not  signing  it,  do  you  know? 

A.    I  just  simply  repudiated  the  Avhole  thing.    It 
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Avasn't  according  to  my  understanding  of  the  trade 
and  transaction. 

Q.  You  had  the  machinery  then,  most  of  it, 
didn't  you? 

A.  Why,  thej"  were  shipping  it.  I  don't  think  it 
was  all  delivered  at  that  time. 

Q.  And  there  was  then  some  payment  due  on 
it— $1500  or  $2000  payment— wasn't  there? 

A.  Well,  according  to  that  agreement  there,  I 
presume  there  was  $1500  that  Avas  coming  to  them 
when  the  machinery  was  delivered. 

Q.    And  the  notes  were  then  to  be  signed? 

A.    When  the  stuff  was  delivered. 

Q.  And  it  was  to  covered  \)\  a  machinery  con- 
tract? 

A.    No. 

Q.    That  is  what  it  says  here,  isn't  it? 

A.  No.  Wei],  it  says  "machinery  contract,"  the 
contract  to  be  signed.    Xo  conditional  contract. 

Q.  Where  is  that  instrument  you  had  here 
awhile  ago,  that  you  said  was  presented  to  you? 

Mr.  OEAEIN:    Which  was  that? 

Mr.  .TONER :    That  he  was  asked  to  sign. 

Q.  Tt  was  the  machinery  contract,  or  the  form 
of  machinery  contract  referred  to,  wasn't  it? 

A.    Not  according  to  my  understanding. 

The  two  agreements  about  which  the  Avitnesses 
hnd  been  testifying  Avere  thereupon  received  in  evi- 
dence jnid  marked  respectively  "Defendant's  Ex. 
4"  and  "Defendant's  Ex.  5." 
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A.  The  iiniount  specified  in  this  one,  however, 
is  $3880. 

Q.    Where  is  that? 

A.    Down  at  the  bottom  there. 

Q.    Who  put  those  figures  on  there,  do  you  know? 

A.    That  Avas  there  when  we  got  it. 

Q.    Do  you  IvUOAv  who  put  them  there? 

A.    I  sup])Ose  Mr.  Garrett  did. 

Q.    Do  you  Ivuow  who  put  them  on? 

A.    I  don't  know. 

Q.  Mr.  rJohn,  Avhen  j^our  blue-prints  Avere  drawn 
lip  for  your  changes,  you  specified  different  parts  of 
the  mill  by  section  numbers,  didn't  you? 

A.    Wh}",  I  presume  they  did. 

Q.  And  those  section  numbers  started  in  and 
ran  from  one  up  to  as  many  sections  as  you  were 
going  to  have? 

A.    I  presume  that  Avas  given. 

Q.  XoAv,  the  contract  or  the  specifications  that 
haA^e  been  introduced  as  Plaintiff's  Exhibit  "A" 
coA'er  section  numbers  29,  26,  28,  9,  G,  36,  40,  18  and 
.')7.  XoAv,  all  of  the  others  that  are  omitted,  the 
numbers  Avould  be  other  sections  in  the  mill, 
Avouldn't  they? 

A.  Well,  not  necessarily.  I  don't  knoAv  as  they 
Avould  be  numbered  consecutiA-ely.  They  might  be, 
and  they  might  not. 

Q.  Well,  do  you  mean  to  say  that  those  consti- 
tute all  of  the  sections  that  AAere  to  be  supplied, 
then? 
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A.  Why,  that  was  my  understanding  of  it.  You 
see  we  had  a  lot  of  machinery  ourselves  and  we  were 
just  filling  in  Avith  this  machinery. 

Q.  If  there  were  subsequentlj^  other  sections 
ordered  from  the  Puget  Sound  Machinery  Depot, 
and  given  different  section  numbers  from  these, 
then  your  understanding  would  he  incorrect, 
would  it? 

A.  Well,  it  might  have  been  additions  or  some 
changes  made.  They  may  have  been  designated  as 
sections. 

EXAMINATION  BY  THE  COURT. 

Q.  Mr.  Bohn,  when  you  signed  that  original 
contract  or  letter,  there,  it  pur])orts  to  be  a  letter 
containing  the  Avords  "Transaction  to  be  covered  by 
machinery  contract."  Did  you  understand  that  that 
condition  was  in  there  when  you  signed  the  letter? 

A.    You  mean  the  "machinery  contract"? 

Q.    Yes. 

A.    The  letter  was  complete  there  as  we  signed  it. 

Q.  You  understand,  of  course,  that  that  condi- 
tion was  in  the  contract  there? 

A.    Not  a  conditional  sale,  no,  sir. 

Q.  Well,  what  did  you  understand  a  machinery 
contract  was? 

A.  AA'hy,  I  supi)osed  it  was  the  machinery — that 
they  were  going  to  make  a  contract  based  on  their 
proposition  to  furnish  that  machinery. 

Q.    But  not  a  contract  with  conditional  terms? 
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A.  No,  sir,  I  didn't  have  any  idea  of  that  kind 
at  all. 

Q.  Was  there  any  form  of  contract  produced  for 
your  inspection  at  that  time? 

A.    No,  sir,  there  was  not. 

Q.  They  didn't  tell  you  what  their  form  of  con- 
tract was? 

A.    No,  sir. 

Q.  Did  you  knoAV  anything  about  their  forms  of 
contract  that  they  use  generally? 

A.    I  did  not.    I  did  not,  no,  sir. 

Q.  ( Cross. )  Didn't  Mr.  Garrett  tell  you  that  they 
would  furnish  this  only  Avith  reservation  of  title  in 
themselves? 

A.    No. 

RE-DIRECT  EXAMINATION. 

Q.  Now,  Mr.  Bohn,  did  you  afterwards  sign  a 
guarantee,  at  their  request,  a^ou  and  Mr.  Collins? 

A.  ]My  recollection  is  that  we  did,  and  that  Mr. 
Collins  and  I  signed  a  letter  to  the  Pacific  Machinery 
Compau}^,  guaranteeing  the  payment  of  this  ma- 
chinery. 

COURT :    Was  that  a  personal  guaranty? 

A.    Personal  guaranty. 

Q.    How  long  after  this  first  transaction? 

A.  Why,  it  Avas  at  or  about  the  time  that  the 
contract  was — 

Q.  With  reference  to  the  time  this  $100  was 
paid? 


88         F.  T.  Meyer  vs.  Paeifie  Machinery  Co. 

( Testimony  of  William  G.  Bohn. ) 

A.    At  the  same  time. 

Q.    You  paid  $100? 

A.    Yes,  sir. 

Q.    Ami  then  signed  a  guaranty? 

A.    Yes,  sir. 

Mr.  GEARTX :    Have  you  that? 

Mr.  JONES:  No,  we  haven't  any  knowledge. 
Mr.  Garrett,  have  you  knowledge  of  such  a  guar- 
anty? 

Mr.  GARKETT:  I  think  the  one  he  refers  to  is 
the  one  right  here. 

Mr.  GEARIN :  Anyway,  you  say  3^ou  haven't 
got  it? 

Mr.  JONES:  We  haven't  anything  hut  this 
here. 

Q.  Youi*  remembrance  is  you  signed  one,  Mr. 
l^ohn? 

A.    I  do,  yes. 

Q.  Were  you  at  that  time  responsihk'  finan- 
cial l.y,  you  and  Mr.  Collins? 

A.    Yes,  sir,  I  was. 

Q.  What  is  the  condition  of  that  machinery  now 
11])  there,  with  reference  to  being  a  i)ai*t  of  the 
building? 

A.  It  is  part  of  the  ])laid.  It  is  in  ther(%  fast- 
ened to  the  other  machinery,  and  all  the  machinery 
together  makes  the  sawmill. 

C}.  And  every  bit  of  it  is  fastened  sonnnvhere  to 
the  walls,  a  i)art  of  the  building? 

A.    Surely.     It    is  fastened   to  the   fonndations, 
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and  it  is  fastened  to  the  wooden  part,  and  other 
pieces  on  top  of  it,  and  one  machine  is  fastened  up 
to  another,  and  it  is  all  put  in  together,  the  vaxj  a 
sawmill  would  he  constructed. 

Q.  And  it  was  put  in  that  waj"  as  fast  you  got 
it,  Avas  it? 

A.    As  fast  as  we  could  get  hold  of  it,  yes,  sir. 

Mr.  GEARIN :  I  now  offer  in  evidence  memo,  of 
account  of  June  10,  1909,  June  15,  1909,  June  21, 
1909,  June  24,  1909,  June  25,  1909,  July  2,  1909,  July 
13,  1909,  July  17,  1909,  July  22,  1909,  July  29,  1909, 
August  6,  1909,  August  31,  1909,  and  September  9, 
1909. 

Q.  I  will  ask  you,  Mr.  Bohn,  if  you  received 
those  papers?    You  handed  them  to  me. 

A.    Yes,  sir. 

Q.    Did  you  get  them  in  due  course  of  mail? 

A.    Yes,  sir. 

Q.  They  are  statements  of  account  from  the 
Pacific  Machinery  Company  to  the  Lumber  Com- 
pany? 

A.    Invoices  for  material  shipped. 

Q.  Invoices.  Did  the  stuff  come  in  accordance 
with  those  invoices? 

A.    I  presume  it  did. 

The  said  invoices  were  thereupon  received  in 
eA'idence  and  marked  "Defendant's  Exhibit  G." 

Mr.  GEARIX :  I  now  offer  in  evidence  letters  of 
Pacific  Machinery  Company,  May  13,  1909;  May  19, 
1909;  June  1,  1909;  July  20,  1909;  July  22,  1909; 
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and  January  8,  1910,  all  signed  Pacific  Machinery 
Company,  by  Thomas  Garrett,  Manager,  and  all 
with  reference  to  this  proper t}^  as  it  was  being  fur- 
nished. They  are  all  on  the  letterheads  of  Pacific 
Machinery  Company. 

Q.  You  may  state,  Mr.  Bolin,  if  those  letters 
that  I  have  called  attention  to  were  received  by 
you  in  course  of  mail. 

A.    Yes,  sir. 

Q.    These  letters  you  handed  to  me? 

A.    Yes,  sir. 


Said  letters  were  I'eceived  in  evidence,  marked 
"Defendant's  Exhibit  7,"  and  read  as  follows: 

'^Portland,  Oregon,  May  i:],  1909. 
Oregon  City  Lumber  &  Mfg.  Co., 

Oregon  City,  Oregon, 
(jentlemen : 

In  accordance  with  our  telephonic  conversation 
Avith  your  Mr.  Hohn  would  say  that  trimmer  which 
Ave  are  furnishing  you    will   handle  saws   only   as 
large  as  24"  diameter  and  we  understand  from  your 
Mr.  Pohn  that  this  will  be  satisfactory,  and  we  are 
having  trimmer  come  forward  accordingly. 
Trusting  that  this  is  agreeable,  Ave  lemain. 
Yours  truly, 
PACIFIC^  MACHINERY  COMPANY, 

Thomas  (Jarrett,  Mj2:r." 
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"l»ortland,  Oregon,  May  19,  1909. 
Oregon  City  Lumber  &  Mfg.  Company, 

Oregon  Citj^,  Oregon. 
Gentlemen : 

Inclosed  please  find  blue-print  of  drawing  show- 
ing setting  plan  of  42"  tightener  frame  for  Beck's 
Patent  Feed  Engine. 

Trusting  this  Avill  be  of  assistance  to  you,  Ave 
remain, 

Yours  truly, 
PACIFIC  MACHINERY  COMPANY, 

Thomas  Garrett,  Mgr." 

''Portland,  Ore.,  June  4th,  1909. 
Oregon  City  Lumber  &  Mfg.  Co., 

Oregon  City,  Ore. 
Gentlemen  : 

On  the  2nd  we  made  shipment  to  you  at  Oregon 
City,  by  the  O.  C.  T.  Co.,  of  500  ft.  of  No.  104  &  C 
chain ;  300  ft.  of  No.  74  chain ;  90  ft.  of  No.  78  chain ; 
(L3)  30  1  15/16  flat  boxes,  babbitted;  2  2  7/lG  flat 
boxes,  babbitted ;  and  one  1  1  15/1()  eccentric  box. 

This  forenoon  we  are  delivering  to  the  O.  C.  T. 
Co.  13  2  7/l(>  flat  boxes,  babbitted;  2  2  15/16  flat 
boxes,  babbitted;  4  2  3/16  flat  boxes,  babbitted; 
4  3  15/16  flat  boxes,  babbitted;  and  2  2  7/16  ec- 
centric boxes;  also  L5  1  15/16  set  collars;  14  2  7/16 
set  collars;  4  2  15/16  set  collars;  14  2  7/16  set  col- 
lars; 4  2  15/16  set  collars;  2  2  3/16  set  collars  and 
3  3  15/16  set  collars;  also  200  ft.  No.  78  riveted 


92         F.  T.  Meyer  vs.  Pacific  Macliincry  Co. 

( Testimony  of  William  G.  Bohn. ) 

chain,  600  ft.  No.  74  riveted  chain,  25  ft.  No.  82 
riveted  chain  and  300  ft.  No.  74  &  n  riveted  chain, 
Avith  rivets  for  same. 

Trusting  that  this  Avill  be  delivered  to  you 
promptly,  we  remain. 

Yours  very  truly, 
2  7/16  PACIFIC  MACHINERY  CO. 

5  short  Avant  9  got  4.  Thomas  Garrett. 

Exchange— 30'  of  No.  73 

instead  of  No.  78—40  ft.  124  short— 
90'  104— Sect.  37." 

"Portland,  Ore.,  July  20,  1909. 
Oregon  City  Lbr.  &  Mfg.  Co., 

Oregon  City,  Ore. 
Gentlemen : 

With  refeience  to  the  two  No.  82  Sprocket 
Wheels  furnished  you  by  ourselves  and  Avhich  your 
Mr.  Keller  advised  were  defective,  Avould  say  that 
the  order  sheet  on  which  these  sprockets  were  en- 
tered has  in  some  Avay  been  mislaid,  so  Ave  beg  to 
ask  that  you  kindly  give  us  a  memorandum  of  the 
size  of  the  sprockets  and  the  sections  in  Avhich  they 
Avere  included. 

Yours  very  truly, 

PACIFIC^  IVIACHTNERY  CO., 

Thomas  Garrett,  Mgr." 
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"49  First  St.,  Portlaml,  Jan.  8tli,  1910. 
Oregon  City  Lbr.  &  Mfg.  Co., 

Oregon  City,  Ore. 
Gentlemen : 

We  wrote  you  under  date  of  Septr.  1st,  request- 
ing that  you  return  the  two  defective  sprockets  to 
Seattle,  as  we  had  replaced  them  with  other  sprock- 
ets. You  returned  to  us  here  the  12  tooth  Xo.  87 
sprocket  at  the  time  you  shipped  us  the  boxes,  but 
Ave  have  never  received  the  29  tooth  No.  82  sprocket. 
Kindly  forward  this  sprocket  to  the  Puget  Sound 
Machinery  Depot,  Seatle,  Wn.,  advising  us  at  the 
time  shipment  is  made,  and  oblige. 

Yours  truly, 
PACIFIC  MACHINERY  COMPANY, 

Thos.  Garrett,  Mgr." 

RE-CROSS  EXAMINATION. 

Q.  Mr.  Bohn,  you  don't  seem  very  positive  in 
your  recollection  of  a  number  of  these  things.  Are 
you  quite  sure  you  signed  an  entirely  independent 
guaranty,  aside  from  this  one  that  has  been  intro- 
duced here? 

A.    That  is  my  recollection. 

Q.  Well,  was  it  on  the  letter-head  of  the  Puget 
Sound  Machinery  Depot? 

A.  I  wouldn't  be  certain  about  that,  but  I  think 
it  was.  I  think  it  was  a  letter  prepared  by  them, 
and  we  signed  it. 

Q.    Whom  was  it  delivered  to? 
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A.    Delivered  to  the  Pacific  Machinery  Company. 

Q.    Who  represented  it? 

A.  The  only  man  I  ever  had  any  transaction 
with  Avas  Mr.  Garrett. 

Q.    Delivered  to  Mr.  Thomas  Garrett? 

A.    Yes. 

Q.    Where  was  it  delivered? 

A.    At  their  place  of  business. 

Q.    At  their  place  of  business  here  in  the  city? 

A.    Yes,  down  on  Front  Street  or  First  Street. 

Q.    When  was  it  delivered? 

A.  About  the  time  that  Ave  were  nej^otiating  for 
this  machinery. 

Q.    Well,  before  or  after? 

A.    It  Avas  after. 

Q.    Before  or  after  April  129th? 

A.    It  Avas  after  the  order  was  ])laced. 

Q.  Why  should  you  si<>u  a  iiuaranty  when  you 
had  agreed  in  that  contract  to  indorse  their  notes? 

A.  Because  he  asked  me  to  sii»ii  the  guaranty, 
and  Ave  signed  it. 

Q.    Was  it  a  typewrittcii  guaranty? 

A.    Yes,  sir. 

Q.    Did  you  keep  a  copy  of  it? 

A.    I  did  have  a  copy  of  it. 

Q.    Can  you  i)roduce  the  c()])y? 

A.    I  cannot. 

COUKT:    Whom  Avas  thai  signed  by— yourself? 

A.    Sigiu^d  by  Mr.  Collins  and  myself. 

Excused. 
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Defendant  then  offered  in  evidence  the  trust 
deed  from  the  Oregon  City  Lumber  &  Manufacturing 
Co.  to  John  J.  Cooke  and  J.  W.  Moftitt  and  the  same 
was  received  and  marked  ^'Defendant's  Exhibit  8." 
It  Avas  stipulated  by  counsel  that  the  trustees  exe- 
cuted to  defendant  Meyer  a  transfer  of  whatever 
interest  they  had  in  the  property  in  question. 


Thomas  S.  Garrett,  recalled  for  the  plaintiff. 

DIRECT  EXAMINATION. 
Questions  by  Mr.  Jones : 

Mr.  Garrett,  did  you  present  to  Mr.  Bohn,  the 
gentleman  w^ho  just  testified,  a  guaranty  of  this 
account  for  his  signature,  apart  from  this  contract? 

A.    Not  apart  from  it. 

Q.    This  is  the  only  thing  you  had  him  sign? 

A.    Yes. 

Q.    This  Exhibit  "A"? 

A.    Yes. 

CROSS-EXAMINATION. 
Questions  by  Mr.  Gearin : 

.  Do  you  recall  anything  about  a  guaranty  signed 
by  him  and  Collins? 

A.    Oh,  yes.    This  is  the  one  that  we  have  here. 

Q.    Outside  of  that,  Mr.  Garrett? 

A.    No,  not  outside  of  that. 

Q.  Well,  Avould  it  be  likely  to  be  done  with  your 
brother  or  some  other  officer  of  the  company? 
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A.  It  Avoiild  not  be  likely,  because  we  already 
had  all  that  such  a  guaranty  could  cover. 

Q.    Well,  Mr.  Bohn  testities  to  having  paid  $100. 

A.    Yes. 

Q.    Did  he  pay  that  to  you? 

A.  Well,  I  don't  knoAV  Avhether  he  mailed  his 
check  in,  or  whether  I  went  out  and  got  it,  or 
Avhether  I  got  it. 

Mr.  JONES:  We  Avill  admit  there  was  a  pay- 
ment of  $100. 

Q.  At  the  time  of  the  payment  of  $100,  Mr.  Gar- 
rett, he  says  he  also  signed  this  guaranty.  Now,  if 
you  don't  remember  the  payment  of  the  $100,  isn't 
it  quite  likely  that  the  other  transaction  took  place 
with  somebody  else,  too? 

A.  You  ask  if  it  is  likely.  It  is  not  likely,  be- 
cause no  one  would  want  to  duplicate  a  thing  like 
that.  We  had  alread}^  got  all  they  had  to  offer  in 
the  way  of  personal  guaranty,  so  it  is  not  likely  we 
would  ask  them  to  do  it  again. 

Q.    Anyway  you  don't  recall  it? 

A.  I  don't  know  of  any  such  other  claim  myself, 
I  am  sure. 

Mr.  GEAKIN :    All  right.    That  is  all. 

Excused. 


Edward  T.  Garrett,  called  as  a  witness  on  behalf 
of  the  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 
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DIRECT  EXAMINATION. 
Question  by  Mr.  Bronson : 

What  is  your  business,  Mr.  Garrett? 

A.    I  am  in  the  machinery  business. 

Q.  How  long  have  you  been  engaged  in  that  busi- 
ness, up  in  the  northwest  here? 

A.    More  than  21  years. 

Q.  You  were  connected  with  the  Pacific  Ma- 
chinery Company  at  the  time  when  the  sale  was 
made  to  the  Oregon  City  Lumber  &  Manufacturing 
Company,  which  is  the  subject  matter  of  this  case? 

A.    Yes. 

Q.  Are  you  familiar,  Mr.  Garrett,  with  the 
method  of  sale  of  machinery  which  is  sold  to  saw- 
mills, lumber  mills,  on  time? 

A.    Yes. 

Q.  Are  you  familiar  with  the  use  of  the  phrase, 
"machinery  contract"? 

A.    Yes. 

Q.  What  is  the  significance  of  that  phrase  as 
used  in  the  trade? 

A.    It  is  always  used  by  us,  and  has  been. 

Q.    But  generally  speaking? 

A.  It  is  a  general  term  that  is  commonly  used 
in  the  sale  of  machinery,  whereby  the  vendor  in- 
tends to  retain  title  until  the  machinery  is  paid  for. 

Q.  How  does  it  compare  Avith  the  phrase  "con- 
ditional sale"? 

A.    S^Tionvmous. 
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Q.    You  say  it  is  synonymous  with  that  term? 

A.    Yes. 

Q.  Mr.  Garrett,  were  you  down  at  Oregon  City 
at  the  time  when  a  sale  was  advertised  to  he  made 
of  the  machinery  which  had  been,  among  others,  sokl 
by  the  Pacific  ^lachinery  Compau}^  to  the  Oregon 
City  Lumber  &  Manufacturing  Compau}^,  by  the 
assignees? 

A.  Yes,  I  came  from  Southern  California  especi- 
ally for  that  purpose. 

Q.    With  whom  were  you  there? 

A.    With  you. 

Q.  Bid  you  have'  an}^  conversation  with  the  bank 
officers — Mr.  Meyer  and  Mr.  Latourette? 

A.    We  did.    You  and  I  were  in  there  together. 

Q.  Can  you  state  whether  or  not,  as  the  result 
of  that  conversation — or  was  there  more  than  one 
conversation? 

A.  It  is  my  im])ression  that  we  were  there  a 
second  time  later,  after  the  sale,  at  another  date. 

Q.  What  time  did  you  go  down  there  during  the 
day? 

\.  We  were  thei-e  in  the  forenoon  of  the  day  of 
the  sale. 

().    Early  in  the.  forenoon? 

A.    Yes,  and  there  after  lunch  also. 

i}.  Did  we  have  a  ccmversation  with  the  i)eople 
ill  the  bank  and  with  the  assignees,  or  one  of  them? 

A.  We  had  a  conversation  with  the  people  in  the 
bank,  and  with  at  least  one  of  the  assignees,  and  T 
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cannot  say  whether  it  was  Mr.  Moffitt  or  Mr.  Cooke. 
I  know  we  made  a  particiihir  point  of  looking  them 
np,  and  went  to  his  office. 

Q.  And  can  you  give  A'ery  briefly  the  substance 
of  the  conversations  that  Avere  had,  so  far  as  they 
might  include  a  discussion  of  what  rights  you  had 
or  interests  you  had,  or  anything  of  that  kind? 

A.  We  Avent  to  Oregon  City  on  that  day,  not  to 
bid  on  the  machinery,  but  to  notify  the  assignee  and 
AvhoeA'er  might  bu}^  it  in  that  we  had  a  claim  on  the 
machinery,  that  we  claimed  title  to  it  until  it  was 
pjiid  for,  under  our  contract  Avith  the  purchaser. 

Q.  Did  you  haA  e  any  further  object  in  attempt- 
ing to  negotiate  Avith  them  about  it? 

A.  Either  at  that  time  or  later,  Ave  tried  to 
arrange  Avith  Mr.  Latourette  to  let  us  handle  the 
sale  of  the  entire  mill  propertj^,  belieAdng  that  Ave 
AA^ere  in  closer  touch  Avith  prospectiA^e  mill  pur- 
chasers, and  that  Ave  could  handle  it  to  our  mutual 
adA^antage,  taking  into  consideration  our  claim  on 
the  part  of  the  stock  Ave  furnished. 

Q.  I  don't  Avant  to  ask  you  a  leading  question, 
but  AA^hat  did  you  say  to  them  in  substance,  Mr. 
Garrett?  I  cannot  expect  you  to  recall  the  Avords 
at  this  late  day.  What  did  you  say  to  them  in  sub- 
stance, as  to  AA'hat  your  relation  to  this  machinery 
Avas? 

A.    You  mean  prior  to  the  sale? 

Q.    Yes,  prior  to  the  sale. 

A.    That  Ave  had  sold  the  machinerA'  to  the  people 
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who  owned  the  mill  at  the  time  of  the  sale,  Avith 
the  understadning  that  we  were  to  retain  title  to  it 
until  it  was  paid  for  under  this  machinery  contract, 
and  that  they  had  failed  to  carry  out  that  part  of 
signing  the  necessary  contract  upon  the  delivery  of 
the  machinery  as  it  is  customary  to  do,  and  that  we 
still  claimed  right  because  of  our  original  contract 
with  them. 

Q.  AVhat  did  they  say  about  the  propositions 
that  were  made  to  them,  Mr.  Garrett? 

A.  I  don't  remember  what  the  assignees  said  at 
all.  Mr.  Latourette  said  that  he  didn't  consider  we 
had  any  claim.  In  fact,  we  couldnt  get  much  satis- 
faction— much  of  a  conversation  with  Mr.  Latour- 
ette at  the  time. 

Q.  Are  you  familiar  with  the  mechanical  end 
of  sawmills,  machinery,  etc.? 

A.    Yes,  I  am. 

Q.  Was  any  of  this  machinery,  Mr.  Garrett,  so 
attached  to  this  mill  as  to  render  it  at  all  difficult 
to  remove  it? 

A.  None  at  all.  All  of  it  can  be  removed  by 
simply  taking  off  the  nuts,  and  the  bolts  that  attach 
it  to  the  wood  work. 

Q.  Would  that  in  any  way  tend  to  injiu'c  the 
mill  or  the  machinery? 

A.  Not  at  all.  It  would  not  injure  the  mill 
building  or  the  framework  of  the  mill  at  all. 

Q.  Would  it  necessitates  taking  down  any  of  the 
mill  building? 
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A.  Not  at  all.  We  frequently  do  that.  We  are 
constantly  removing  machinery  from  mills  under 
like  conditions,  without  injury  to  the  realty  or  any 
part  of  it. 

Q.  Are  you  familiar,  Mr.  Garrett — you  are 
familiar  with  the  value  of  the  machinery,  etc.? 

A.    I  am. 

Q.  Are  you  familiar  with  the  fair  rate  of  depre- 
ciation on  machinery? 

A.    I  am. 

Q.  Do  you  know  how  long  this  machinery  had 
been  in  this  mill,  approximately? 

A.    You  mean  at  the  time  of  the  sale? 

Q.    Yes. 

A.  It  had  been  in  there  about  twenty  months — 
from  twenty  to  twenty-tAVO  months. 

Q.  Do  you  know  what,  as  regards  the  market 
value  of  machinery,  would  be  a  fair  rate  of  dei^reci- 
ation  upon  its  considering  how  it  had  been  used? 
Do  you  know,  by  the  Avay,  whether  it  had  been  ex- 
tensively used? 

A.  I  had  been  informed  that  the  machinery  was 
used  little,  if  any. 

Q.    Did  you  look  it  over? 

A.  As  a  matter  of  fact,  I  think  the  mill  began 
operation  not  before  August.  I  think  it  went  into 
the  hands  of  the  assignees  some  time  in  October.  So 
even  if  it  had  run  all  that  time,  the  operation  would 
have  been  very  little. 

Q.    With  the  knowlege  of  those  facts,  can  you 
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state  Avliat  would  be  a  fair  rate  of  depreciation  as 
against  its  original  value? 

A.  Most  of  the  stuif  could  have  been  sold  as  new, 
wdth  cleaning  up  and  painting.  I  should  think 
fifteen  or  twenty  per  cent  depreciation  Avould  cover 
it  fully.  It  would  not  have  deteriorated  that  much 
in  usefulness,  but  the  salability  of  some  of  it  would 
have  been  reduced  probably  that  much,  from  a  mer- 
chandising point  of  view. 

CROSS-EXAMINATION. 

Questions  by  Mr.  Gearin  : 

Mr.  Garrett,  3^ou  have  narrated  now  all  the  con- 
versation thart  you  had  with  those  people? 

A.  Mr.  Gearin,  I  don't  know  that  I  have  related 
all  of  it.    I  have  related  all  that  I  remember. 

Q.  It  was  substantially  just  as  you  have  stated 
it? 

A.    I  think  so. 

Q.  Had  you  eA^er  up  to  that  time  had  any  conver- 
sation with  Mr.  Latourette  or  Mr.  Meyer  or  those 
assignees,  or  any  of  them? 

A.  Personally,  none.  I  had  been  in  Galiforiiia 
for  several  months. 

Q.  Do  you  know  about  what  time  it  was  you  had 
that  conversation? 

Mr.  lUiONSON :    Von  mean  the  time  of  the  day? 

Mr.  GEAEIN:  No.  The  time  of  the  year  or 
month.    What  year  was  it? 

A.    It  was  in  the  spring  of  11)11.     T  came  back 
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from  California  in  April,  for  the  purpose  of  being- 
present  at  the  time  of  the  sale. 

Q.    It  was  in  the  spring  of  1 911  ? 

A.    Yes,  sir. 

Q.  At  the  time,  at  all  events,  that  this  sale  took 
place? 

A.    Yes. 

Q.  And  your  original  transaction  with  the  Lum- 
ber Company  was  in  1009,  Avasn't  it? 

A.    Yes,  sir. 

Q.  You  had  been  advised  that  there  was  a  fail- 
ure up  there,  and  an  assignment  for  the  benefit  of 
creditors  ? 

A.    Yes. 

Q.  And  that  there  Avas  a  proceeding  by  the 
assignees  to  transfer  such  title  as  they  might  have? 
You  understood  all  that? 

A.    Yes. 

Q.    That  is  Avhat  brought  you  up? 

A.    Yes,  sir. 

Q.  Xow,  Mr.  Garrett,  there  never  was  any  con- 
ditional sales  contract  signed,  was  there? 

A.  Nothing  more  than  the  agi^eement  entered 
into  originally,  at  the  time  the  sale  Avas  made. 

Q.    What  do  joii  mean  by  the  agreement? 

A.  It  stipulated  that — I  AA^ould  like  to  see  the 
Avording  of  that. 

Q.  It  is  that  offer  you  are  talking  about?  This 
is  what  you  are  talking  about,  is  it  not?  That  is 
Exhibit  "A"? 
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A.  The  conditional  sale  feature,  or  the  retention 
of  title  feature,  was  covered  by  our  letter  in  which 
Ave  say,  "Transaction  to  be  covered  by  machinery 
contract,  with  notes  on  deferred  interest,  bearing- 
eight  per  cent.'' 

Q.    That  is  this  Exhibit  "A"? 

A.    Yes,  sir. 

Q.  Outside  of  that,  there  never  was  anything 
signed  by  the  Lumber  Company  and  your  company, 
Avas  there? 

A.    Xo,  sir,  I  think  not. 

Q.  And  this  Exhibit,  "A''  is  your  letter  to  the 
Oregon  City  Lumber  &  Manufacturing  Compain^, 
in  response  to  their  notitication  that  they  were  in 
the  market  for  this  and  similar  machinery? 

A.    Yes,  sir,  T  think  so. 

Q.  You  proposed  by  this  letter  to  furnish  them 
the  stuff  on  the  terms  set  out  in  here? 

A.    Yes. 

Q.  And  then  Mr.  Bohn  came  d()A^^l.  A^ou  know 
]Mr.  Bohn? 

A.    No,  T  don't.    T  never  met  him. 

Q.  Did  you  have  anything  to  do  with  tlie  oral 
transactions,  then? 

A.    No,  not  at  all. 

Q.    Xot  a  thing? 

A.    Xot  a  thing. 

(}.  This  h'tter  your  wrote,  and  your  transaction 
with  it  ceased  so  far  as  having  any  dealings  with 
auA'bodv  is  concerned? 
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A.    I  don't  tliink  I  wrote  that  at  all. 

Q.    Your  brother  signed  this? 

A.    Yes,  he  was  manager  of  the  Portland  office. 

Q.    You  recognize  it  as  the  act  of  your  company? 

A.    Yes,  I  do. 

Q.  I  understand  you  to  say  you  had  no  conver- 
sation at  all  with  these  people  about  it? 

A.    No,  I  had  none  at  all. 

Q.  Did  you  have  until  the  time  you  Avent  up  to 
Oregon  City,  at  the  time  of  this  assignee's  sale? 

A.    I  think  not. 

Q.  So  that  all  you  really  do  know  about  it,  then, 
is  what  happened  up  there,  and  the  conversation 
you  had  with  them,  and  this  offer? 

A.  AVell,  I,  of  course,  was  in  a  general  way  con- 
versant with  conditions  all  the  time. 

Q.  Well,  I  know,  but  personally  you  didn't 
conduct  any  of  these  negotiations? 

A.  Personall}^  I  had  no  direct  negotiations  with 
the  people,  up  to  the  time  we  went  to  Oregon  City. 

Q.  Well,  now,  jow  are  Mr.  E.  I.  Garrett,  are 
you? 

A.    Yes. 

Q.  I  will  ask  \o\\  if  you  didn't  file  a  complaint 
in  this  court,  before  this  suit  Avas  tiled,  which  is 
sworn  to  by  you? 

Mr.  BROXSOX:  We  will  admit  there  was  a 
case  filed. 

Mr.  GEAEIX :  I  will  simply  offer  these  papers. 
There  is  no  question  about  it,  I  think. 
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Mr.  BRONSON :    Not  at  all. 

Mr.  GEARIX :  "^  We  offer  tlie  record  in  the  suit 
of  The  Pacific  Machinery  Company  v.  Oregon  City 
Lumber  Compan}^,  et  al.,  Judgment  Roll  5205. 

COURT :    A^ery  well ;  let  it  be  admitted. 

The  same  was  receiA^ed  in  evidence  and  marked 
Exhibit  — . 

Q.  Which  one  of  the  Latourettes,  if  any  one,  did 
you  talk  to  in  Oregon  City,  do  you  know?  Was  it 
this  gentleman  here?    There  are  two  of  them. 

A.  It  was  some  years  ago,  Mr.  (Jearin.  I  am 
satisfied  it  is  the  gentleman  Avith  the  beard. 

Q.    This  one  OA^er  here? 

A.  Yes,  although  of  course  I  saAv  him  not  more 
than  twice.    It  is  five  or  six  years  ago. 

Q.  This  is  ^Ir.  Cooke  on  the  corner,  and  this  is 
Mr.  Meyer  between  the  two  ]>atourettes.  AVhich  one 
of  them  did  you  talk  to? 

A.  I  saw  them  just  once,  prol)ably  not  over 
fifteen  or  twenty  minutes.  I  cannot  say  which  one. 
I  am  prepared  to  say  that  I  saw  one  o*f  the  two  abso- 
lutely, and  possibly  both  of  them.  Rut  it  Avas  as 
you -understand,  five  years  ago,  and  only  for  a  fcAV 
minutes. 

Witness  excused. 

Thereupon  the  plaintifi  rested  its  case. 
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1).  C.  Latourette,  a  witness  called  on  behalf  of 
the  defendant,  being  first  duly  sworn,  testified  as 
follows : 

DIRECT  EXAMINATION. 

Questions  by  Mr.  Gearin: 

Mr.  Latourette,  you  live  in  Oregon  City? 

A.    Yes,  sir. 

Q.    What  is  your  business? 

A.    I  am  a  banker. 

Q.  Were  you  engaged  in  that  business  in  the 
spring  of  1911? 

A.    Yes,  sir. 

Q.  Do  you  recall  having  seen  Mr.  Garrett  in 
Oregon  City  about  that  time? 

A.  Yes,  I  think  I  do,  along  about  the  time  of  the 
sale. 

Q.  This  gentleman  that  Avas  on  the  stand.  You 
recall  the  time  that  the  property  of  the  Lumber 
Company  Avas  sold  by  the  receiver? 

A.    Yes,  sir. 

Q.  AVere  jow  present  at  the  sale? 

A.  Yes,  sir. 

Q.    And  Mr.  ]Meyer  bought  it,  did  he? 

A.    Yes,  sir. 

Q.    For  the  baidc? 

A.    Yes. 

Q.  Did  you  haA  e  anj^  couA^ersation  at  that  time 
Avith  Mr.  Garrett,  in  regard  to  the  property,  and 
the  sale,  and  the  proceeding  general!}  ?  If  you  did, 
state  to  the  Court  Avhat  it  Avas. 
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A.  I  remember  tliat  Mr.  Garrett  came  into  my 
office  on  that  day,  the  time  the  sale  Avas  to  occur, 
and  said  they  had  come  over  to  attend  the  sale.  I 
think  there  was  someone  with  him — I  don't  remem- 
ber who  it  was;  an  attorney,  I  think,  though,  was 
along  with  him.  And  I  think  he  inquired  for  C.  D. 
Latourette.  That  is  the  gentleman  that  sits  yonder, 
the  one  that  had  charge  of  that  matter.  But  there 
Avas  very  little  said  between  us  in  regard  to  the 
matter. 

Q.  Did  he  tell  you  in  that  couA^ersation,  Mr. 
Latourette,  that  the  Pacific  Machinery  Company 
owned  that  property,  and  that  the  Lumber  Com- 
pany had  only  a  conditional  bill  of  sale  of  it? 

A.  To  my  best  recollection,  there  Avas  nothing 
said  about  that  matter.  I  remember  afterAvard, 
after  the  sale,  and  after — Avell,  perhaps  a  Aveek  or 
ten  days  later,  perhaps  longer  than  that,  C.  D. 
Latourette  had  been  to  l*ortland,  this  city,  to  attend 
a  conference  l)etAveen  Mr.  Garrett  and  some  others, 
in  regard  to  their  taking  over  the  property  and  pay- 
ing five  thousand  dollars.  When  he  came  back  from 
that  sale,  he  said  they  had  made  some  claim  here 
that  they  AA^ere  the  oAvners  of  that  property,  and  I 
remember  I  Avas  Aery  much  surprised  at  any  claim 
of  that  kind  being  made,  because  I  didn't  know  until 
that  time  about  any  such  claim. 

Q.  That  Avas  after  the  sale  had  been  made  to 
Mr.  Meyer? 

A.    Yes,  sir. 
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Q.    About  how  long  after? 

A.  Oil,  at  this  distance  it  avouIcI  be  bard  for  me 
to  remember  the  length  of  time.  Probably  a  Aveek 
or  tAvo — tAvo  Aveeks.    It  might  have  been  a  month. 

Q.  Up  to  that  time,  you  had  never  heard  of  that 
claim? 

A.  No,  to  the  best  of  my  recollection,  that  Avas 
the  first  time. 

Q.  When  you  say  "C.  D."  there,  you  mean  C.  D. 
Latourette? 

A.    C.  D.  Latourette,  yes. 

Q.  And  the  Avhole  propert}^  Avas  sold  together — 
land  and  building  and  machinery  and  all,  Avas  it? 

A.  No  land.  There  Avas  a  lease.  The  building 
is  on  leased  ground.  The  machinery  is  in  a  build- 
ing that  is  on  leased  ground.  I  have  tried  to  recall 
that  couA^ersation.  Of  course,  it  Avas  five  or  six 
years  ago,  and  a  great  many  things  haA^e  occurred 
betAveen  that  and  this.  I  have  tried  to  recollect  that 
something  might  haA^e  been  said  that  Avould  put  us 
on  notice  of  that  fact,  but  I  cannot  recall  anything 
that  Avould  put  us  on  notice  of  the  fact  of  their 
OAvnership. 

Q.  Your  best  recollection  is  noAV,  then  that  you 
didn't  knoAV  anything  about  it? 

A.    Yes,  sir. 

CROSS-EXAMINATION. 

Questions  by  Mr.  Bronson : 

Do  you  recall,  Mr.  Latourette,  any  of  the  cir- 
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ciimstances    of    tlie    couversations    that    were    had 
there?    I  Avill  put  it  to  you  another  way. 

A.  Yes,  I  can  remember.  I  can  remember  Mr. 
Garrett's  coming  in,  and  inquiring  about  the  sale, 
and  I  remember  I  told  him  that  Mv.  C.  D.  Latour- 
ette, I  think,  had  charge  of  that  matter;  I  Avas  not 
paying  very  much  attention  to  it. 

Q.  Don't  you  recall,  Mr.  Latourette,  that  Mr. 
Garrett  and  I  tried  to  induce  you  to  make  some 
arrangements  with  us  at  tliat  time  to  let  us  handle 
the  sale  of  the  property?  Don't  you  recall  that.  I 
don't  mean  to  handle  that  sale.  T  mean  to  handle 
the  disposition  of  the  property  to  l)e  sold. 

A.  I  think  there  Avas  something  said  about  that 
in  my  presence  there.    Perhaps  C.  I).  Avas  present. 

Q.  Do  you  remember  you  turned  us  down  very 
abruptly,  don't  you — you  AA'Ouldn't  consider  it  at  all. 

A.  No,  I  don't  remember  that.  Maybe  I  did,  but 
T  don't  remember  that  I  turned  you  down  abruptly. 

Q.  It  is  a  long  Avhile  ago,  and  I  am  seeking  to 
refresh  your  memory  ^^'ith  certain  facts.  I  thought 
perhaps  I  might  accomplish  that  object. 

A.  I  know  Ave  Avanted  to  get  Ww  money  out  of 
that  property.  T  am  very  sure  if  you  had  Avanted 
the  property,  you  would  liaA^e  gotten  it. 

Q.  In  that  connection,  don't  you  remember  you 
said,  "Very  Avell,  gentlemen.  You  cau  pay  us  off, 
if  you  Avant  to,  and  take  this  proi)erty?" 

A.    I  don't  remend)er  that  conversation;  but  I 
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may  have  said  it.  l*robably  would  have  said  it  if 
you  liad  offered  to  pay  it  off. 

Q.  You  of  course  Av^ould  recall  this  probabl}^ 
tliat  we  came  down  tliere  claiming  to  have  some 
status,  some  right  to  deal  Avith  jon,  some  reason. 

A.  You  came  down  to  attend  the  sale,  I  think  I 
understood,  that  sale  Avas  coming  off  that  morning? 

Q.    The  sales  AA^ere  made  by  bids,  Averen't  they? 

A.    Yes. 

Q.    We  made  no  bid  there? 

A.  You  made  no  bid,  as  far  as  I  recollect.  I 
think  you  talked  about  putting  in  a  bid,  but  I  don't 
recall  that  you  put  one  in. 

Q.  Don't  you  recall  this  couAersation :  That  Mr. 
Garrett  said  to  you,  "We  are  in  this  business,  Mr. 
Latourette.  We  are  familiar  Avith  machinery.  We 
can  handle  this  machinery  and  get  more  out  of  it 
for  both  of  us  than  you  can." 

A.    No,  I  don't  remember  that. 

Q.  Do  you  remember  our  saying  that  Ave  Avould 
sell  that  machinery  and  Avould  paA^  you  all  of  your 
money  if  you  Avould  let  us  handle  it,  before  Ave  paid 
oursehes  anything? 

A.  No,  I  don't  remember  that.  I  don't  think 
that  AA^as  said.    It  might  have  been. 

Q.  You  don't  recall  Aery  much  about  the  trans- 
action? You  remember  you  had  some  people  in 
there  on  a  real  estate  deal  at  the  same  time,  and 
that  this  couA'ersation  took  place  in  the  back  office? 

A.    I  remember   it   Avas   in  the  back  office,  but 
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Avhether  there  Avas  anybody  in  there  about  some 
real  estate,  I  don't  remember  that.  No,  I  don't  re- 
member that  you  were  the  attorney,  or  the  man  that 
was  with  Mr.  Garrett. 

Q.    You  don't  remember  nie  at  all? 

A.  I  remember  Garrett,  but  I  don't  remember 
that  you  were  the  man. 

Q.  Mr.  Garrett  is  a  more  striking  looking  man 
than  I. 

A.    Did  3^ou  have  a  moustache  then? 

A.  No,  I  have  never  Avorn  a  moustache  or  any 
beard. 

Mr.  GEAEIN :  We  will  admit  that  you  Avere  the 
man. 

Mr.  BRONSON:  I  don't  think  of  anything  that 
I  can  recall  noAv,  to  bring  it  any  more  clearly.  That 
is  all. 

RE-DIRECT  EXAMINATION. 

Q.  Mr.  Latourette,  counsel  asked  you  about 
some  conversation  betAveen  you  as  to  their  proposing 
to  pay  the  bank's  claim,  or  suggesting  it  miglit  be 
paid.    Wliat  Avas  the  bank's  claim? 

Mr.  BRONSON :  No,  I  didn't  say  that.  I  asked 
hi  in  Avhether  or  not  he  recalled  that  Ave  proposed  to 
him  if  he  Avould  let  us  haA^e  the  sale  of  this  property. 
That  is  another  thing.  Don't  you  remember  that  Ave 
stipulated  that  if  you  Avould  let  us  have  the  handling 
of  that  machinery  for  a  period  of  time  of  about  a 
year,  that  Ave  agreed  Avith  you  that  if  AA^e  could  not 
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sell  it  for  enough  to  pay  your  claim  and  something 
on  our  own,  we  Avoukl  sell  it  on  your  account? 

A.    No,  sir. 

Q.  Don't  you  remember  that  we  asked  for  time, 
or  had  Mr.  Latourette,  in  other  words,  for  some 
time? 

A.  I  don't  think  from  me.  I  don't  think  you 
asked  for  any  time.  You  may  have  from  Mr.  C.  D. 
Latourette,  possibly,  but  I  don't  think  you  did 
from  me. 

Mr.  BKONSON:  No,  I  don't  think  we  saw  Mr. 
C.  D.  Latourette  that  day. 

RE-DIRECT  EXAMINATION  (Resiimed). 

Q.  I  put  it  the  bank's  claim,  counsel  says  your 
claim.    What  was  that? 

A.    You  mean  the  amount  of  the  claim? 

Q.    Yes,  and  the  nature  of  it. 

A.  About  $17,000,  I  think,  at  that  time.  There 
was  a  chattel  mortgage  and  some  notes,  and  an 
overdraft  in  the  bank,  and  I  think  it  ran  up  to  some 
sixteen — fifteen  or  sixteen  or  seventeen  thousand 
dollars. 

RE-CROSS  EXAMINATION. 

Q.  Don't  you  recall  this,  Mr.  Latourette,  that  we 
spoke  of  the  fact  that  you  had  security  on  more  of 
this  property  than  we  had?  In  other  Avords,  you 
had  security  against  all  of  that  property,  we  only 
claimed  a  conditional  sale  against  the  part  that  we 
sold  them? 
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A.    No,  no,  I  don't  think  there  was  anything  of 
that  kind  said. 

Witness  excused. 


F.  T.  Meyer,  a  witness  called  on  behalf  of  the 
defendant,  being  tirst  duly  sworn,  testified  as  fol- 
lows : 

DIRECT  EXAMTXATTOX. 
Ques-tions  by  Mr.  Gearin : 

What  is  your  business,  Mr.  Meyer? 

A.    Baulking. 

Q.    Where? 

A.    First  Xational  Bank,  Oregon  City. 

Q.  Were  you  engaged  in  that  business  in  the 
spring  of  1011? 

A.    I  was. 

Q.  Do  3^ou  recall  the  time  of  the  sale  by  re- 
ceivers of  this  property  about  which  this  litigation 
was  started? 

A.    Yes,  sir. 

Q.    Were  you  present  at  that  time? 

A.    At  the  sale? 

Q.    Yes. 

A.    Xo,  T  was  not. 

Q.    T  will  ask  you  if  you  bid  in  the  property? 

A.    Our  attorneys  bid  it  in,  Mr.  (\  D.  I.atourette. 

Q.     And  they  say  the  transfer  was  made  to  you? 

A.    To  me,  yes. 
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Q.  Up  to  that  time,  Mr.  Meyer,  I  will  ask  you 
if  3^011  were  informed  by  anyone,  or  had  any  knowl- 
edge that  the  l*acific  Machinery  Company  claimed 
title  to  that  property  or  any  part  of  it? 

A.    I  did  not  know  of  an}^ 

Q.  Do  you  remember  Mi'.  Garrett  and  Mr.  Bron- 
son  being  there,  at  that  time  when  the  bids  were 
opened? 

A.    I  do  not. 

Q.    Did  you  have  au}^  conversation  with  them? 

A.  Well,  if  anybody  Avould  call,  wh}^,  I  would 
direct  them  to  Mr.  Latourette. 

Q.  So  nobody  told  you  anything  about  it;  you 
told  nobody  anything  about  it? 

A.    I  didn't  tell  anybodj^ 

CKOSS-EXAMINATION. 
Qeustions  by  Mr.  Bronson : 

You  were  acting  in  some  capacity  in  the  bank 
there  that  morning? 

A.    Cashier. 

Q.    Were  you  cashier? 

A.    Yes. 

Q.    I  know  you  Avere  cashier  or  teller.     D,on't 
you  remember  Mr.  Garrett  and  me  coming  there  to 
you  before  the  bank  opened? 
.  A.    Xo,  sir,  I  do  not. 

Q.  Your  telling  ns  that  when  we  told  you  what 
our  business  was,  that  Ave  would  haA^e  to  see  Mr. 
Latourette? 
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A.  Well,  now,  it  miglit  have  been  you  folks  tliat 
came  in,  but  if  it  was,  I  don't  recognize  joii,  because 
tlie  tiling  of  it  is  that  the  party  that  I  think  that 
was  in  there  inquiring  about  the  machinery  or  about 
the  mill,  had  come  in  during  banking  hours,  and  I 
directed  them  to  the  banking  room;  that  is,  into  the 
law  office,  to  Mr.  Latourette. 

Q.  Yes,  but  don't  3^011  recall,  Mr.  Meyer,  Garrett 
and  I  coming  in  there  before  the  bank  opened? 

A.    No,  I  do  not. 

Q.    Shortly  before  banking  hours? 

A.    I  do  not  recall  it. 

Q.  Don't  you  remember  our  coming  in  there  and 
telling  3^ou  in  substance  that  we  had  a  claim  on  this 
property,  and  that  Ave  didn't  want  to  buy  it— bid 
it  in;  we  undei-stood  the  bank  had  some  interest  in 
it,  and  inquiring  as  to  Avhen  Ave  coukl  see  Mr. 
Latourette  about  it? 

A.    No,  I  haven't  any — 

Q.  You  don't  recall  Mr.  Garrett  and  I  coming 
in  at  all? 

A.    I  do  not. 

Q.    You  are  the  cashier  of  the  bank? 

A.    I  am. 

Q.  And  you  bought  this  in  for  Mr.  Latourette's 
account? 

A.    That  is  the  idea. 

Q.    For  the  bank's  account? 

AVitness  excused. 
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J.  J.  Cook,  a  A^dtness  called  on  behalf  of  the  de- 
fendant, being  first  dul}^  sworn,  testified  as  follows : 

DIRECT  EXAMINATION. 

Questions  by  Mr.  Gearin : 

Mr.  Cook,  where  do  you  live? 

A.    Oregon  Cit}^ 

Q.    How  long  have  you  lived  there? 

A.    Oh,  I  have  lived  there  all  my  life,  practically. 

Q.  Do  you  remember  the  time  of  the  failure  of 
the  Oregon  City  Lumber  Companj^? 

A.    Yes. 

Q.    Assignment  for  the  benefit  of  their  creditors? 

A.    Yes,  sir. 

Q.    They  made  an  assignment  to  Avhom? 

A.    To  Mr.  Moffitt  and  myself. 

Q.    You  were  the  assignees  under  the  statute? 

A.    One  of  them. 

Q.  You  took  possession  of  all  the  property,  did 
you? 

A.    Yes,  sir. 

Q.  You  had  a  sale  of  that  property  up  there, 
had  you? 

A.    Yes. 

Q.    Do  you  remember  when  that  sale  was? 

A.  I  don't  recall  the  day  exactly,  because  it  has 
been  a  long  Avhile  ago.    It  has  passed  from  my  mind. 

Q.  I  think  it  is  agreed  it  Avas  some  time  in  the 
spring  of  1011. 

A.    Yes,  1911. 

Q.    Do  you  know  Mr.  Bronson  or  Mr.  Garrett? 
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A.    No,  sir. 

Q.  Do  you  recall  seeing  them  in  Oregon  City  at 
the  time  of  that  sale? 

A.    No.    I  don't  remember  seeing  them  before. 

Q.  At  the  time  of  the  sale,  or  up  to  that  time, 
had  anybody  told  you  that  the  Pacitic  Machinery 
Company,  or  anyone,  claimed  title  to  any  of  that 
property? 

A.    No,  sir. 

Q.    Outside  of  the  Lumber  Company? 

A.    No,  sir. 

Q.    No  such  claim  was  made  before  the  receiver? 

A.    No,  sir. 

Mr.  ERONSON:  You  are  asking,  as  far  he  is 
concerned? 

Mr.  GEAEIN :    Oh,  yes. 

Q.  How  Avas  the  sale  made?  By  sealed  bids, 
was  it? 

A.    I  disremember  now. 

Q.    At  all  events,  it  was  sold  to  Mr.  Meyer? 

A.    Yes. 

Q.  And  he  was  put  in  jmssession  of  the  prop- 
erty'', was  he? 

A.    I  presume  so,  yes.    AVe  turned  it  over  to  him. 

Q.    You  sold  it  all? 

A.    Yes. 

Q.    The  building  and  leasehold,  whatever  it  was? 

A.    Yes. 

Q.    This  machinery  that  is  talked  of  here,  do  you 
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recognize  what  Ave  are  talking  about,  the  machinery 
that  is  involved  here? 

A.    I  think  I  do,  yes. 

Q.  State  whether  or  not  that  was  a  part  of  the 
building? 

A.    Well,  the  machinery  was  in  the  building. 

Q.    Yes,  affixed  to  the  building? 

A.    Yes. 

Q.    For  the  purpose  of  a  sawmill? 

A.    Yes. 

Q.  At  that  time,  Mr.  Cook,  what  business  were 
you  in? 

A.  I  was  in  the  hardware  and  implement  busi- 
nes  at  that  time. 

Q.    Xow,  where  was  your  store  situated? 

A.  Well,  it  is  in  the  same  block,  this  side  of 
where  the  bank  is. 

Q.    You  have  been  in  that  business  ever  since? 

A.  Until  about  a  A^ear  ago.  I  am  in  the  post- 
office  noAv. 

CROSS  EXAMINATION. 

Questions  by  Mr.  Bronson : 

Mr.  Cook,  Avhere  is  Mr.  Moffitt? 
A.    I  don't  knoAv  Avhere  he  is.     I  understood  he 
AA'as  in  California. 

Q.    Who  ma(Je  the  sale,  you  or  Mr.  Moftitt? 
A.    I  don't  remember  Avhich  one  of  us. 
Q.    You  don't  remember  Avhich  one? 
A.    Xo,  Ave  Avas  there. 
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Q.  Is  your  office,  or  did  he  liave  an  office  on 
the  opposite  side  from  the  bank,  and  either  a  little 
toward  Portland  as  the  street  railroad  rnns,  or  else 
just  a  litle  Avay  the  other  Avay  and  upstairs,  at  that 
time?    Did  one  of  you  have  an  office  there? 

A.  I  disremember  where  his  office  Avas.  Mine 
Avas  in  the  store,  though,  in  the  same  block  this 
side. 

Q.    DoAvn  on  the  ground  floor? 

A.    Yes,  sir. 

Q.  Well,  then,  didn't  he  haAe  an  office  across  the 
street? 

A.    I  don't  knoAV. 

Q.  This  sale  really  consisted  of  opening  a  bid, 
or  opening  a  letter?  That  is  AAiiat  it  amounted  to, 
isn't  it? 

A.  I  forgot.  I  disremember  postiA^elj^  just  hoAV 
the  sale  Avas  made. 

Q.  You  don't  remend)er.  T  Avant  to  be  perfectly 
frank — we  haA^en't  any  desire  to  Avin  this  case  by 
any  possible  misrepresentations.  I  Avill  state  to  the 
Court  frankly  T  don't  know  whether  it  was  Mr. 
Cook  or  Mr.  IMoffitt  in  that  particular.  My  memory 
in  that  regard  is  as  defective  as  his.  I  only  remem- 
ber certain  transactions  in  connection  Avith  it. 

KE- 1 )  I  UFA 'T  EX  A  M  IN  A  T I  ( )N. 

Q.    AVhere  is  Mr.  Moffitt,  do  you  know  now? 
A.    I  don't  knoAV  Avhere  he  is.     T  understood  he 
had  aoiie  to  Califoi*nia  with  his  famih'. 
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Q.    You  recall  now,  Mr.  Cook,  that  notices  were 
published  of  tliat  sale  in  the  newspaper? 
A.    Yes,  sir. 

EE-CROSS  EXAMINATION. 

Q.  Mr.  Cook  let  me  ask  you  a  question.  Do  you 
remember  a  discussion  which  took  place  that  day 
with  reference  to  a  prior  mortgage  on  this  i)roperty 
held  by  a  man  in  California? 

A.    No,  sir. 

Q.  Whose  rights  Avere  claimed  to  be  better  than 
both  the  Latourette  claim  and  our  claim? 

A.    No,  sir. 

Q.    You  don't  remember  anything  about  that? 

A.    No,  sir. 

Witness  excused. 


C.  D.  Latourette,  a  witness  called  on  behalf  of 
I  defe 
follows : 


the  defendant,  being  first  duly  sworn,  testified  as 


DIRECT  EXAMINATION. 
Questions  by  Mr.  Gearin : 

Mr.  Latourette,  you  are  an  attorney,  and  reside 
at  Oregon  C'ity? 

A.    Yes,  sir. 

Q.  You  are  attorney  for  the  bank — what  is  the 
name  of  the  bank? 

A.    The  First  National  Bank. 
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Q.  Do  you  recall  the  transaction  Ayitli  reference 
to  this  machinery  Ayith  the  Lumber  Company,  the 
Pacific  Machinery  Company,  and  the  time  of  the 
sale,  and  all  of  that? 

A.    Yes,  sir. 

Q.  You  had  charge  of  this  proceeding  as  attor- 
ney for  the  bank,  did  you? 

A.    Yes,  and  for  the  assignees. 

Q.  For  the  assignees.  And  did  you  prepare  the 
papers,  the  notices  of  sale  and  publication,  and  such 
proceedings  as  were  had  \yith  reference  to  it? 

A.  Yes,  sir.  The  sale  Ayas  to  be  on  sealed  bids, 
and  there  was  publication  in  the  Portland  papers, 
or  at  least  one  of  them,  and  then  there  Ayere  postal 
cai'ds,  printed  notices  of  the  sale,  sent  out  to  a  good 
many  mill  i)eoi)le:  published  also  in  the  Oregon  City 
paper. 

Q.    Were  you  there  at  the  opening  of  (he  bids? 

A.    Yes. 

Q.    Who  else  was  there? 

A.  Well,  T  don't  recoiled  about  that.  There 
Avas  no  bid  except  the  bid  of  the  bank,  or  of  Mr. 
Meyer  for  the  bank. 

Q.  Mr.  Meyer  made  a  bid,  and  it  was  the  only 
bid? 

A.    Yes. 

Q.    And  the  projXM-ty  was  sold  to  ^ir.  Meyer? 

A.  Yes,  sir.  And  a  bill  of  sale  made  at  the  time 
by  the  assignees,  both  of  them. 

il.    Had  you,  as  attorney  for  the  bank,  or  as 
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attorney  for  the  receiver,  or  in  any  capacity,  or  at 
all,  ever  been  informed  up  to  that  time  that  the 
Pacific  Machinery  Company  claimed  an}^  title  to 
that  property? 

A.    No,  sir,  none  whatever. 

Q.  When  did  that  matter  first  come  to  be 
talked  of? 

A.  Well,  on  the  day  of  the  sale  the  Garrett 
brothers  came  up — 

Q.    Garrett  brothers? 

A.    Yes,  sir. 

Q.    Both  of  them? 

A.  I  think  they  were  both  there.  I  know  this 
gentleman  was  there.  That  sale  had  ben  put  off, 
postponed  for  several  months,  at  the  request  of  Mr. 
Garrett. 

Mr.  BKOXSOX:  What  is  that,  Mr.  Latourette? 
I  cannot  hear  what  you  say. 

A.  It  had  been  postponed — the  advertisement  of 
the  sale  had  been  postponed  because  Mr.  Garrett 
was  figuring  on  organizing  a  company  to  take  over 
that  propertj^  and  it  was  understood  that  his 
brother — this  gentleman  here — was  coming  up  from 
California,  and  Ave  held  the  sale  off  until  a  time 
when  this  Mr.  Garrett  would  be  able  to  be  here. 
And  there  was  an  understanding  between  the  other 
^Ir.  Garrett  and  this  one,  too,  Avhen  he  came  that 
morning,  that  Ave  Avere  to  bid  that  property  in,  and 
that  the  Garretts,  or  they  had  connections  they  said, 
by  Avhich  the}^  could  organize  a  comi)any,  and  take 
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tliat  propeiy  over  at  Avhat  we  liad  in  it,  or  wliat  tlie 
bank  liad  in  it,  with  tlie  interest.  Tliat  is  all  we 
Avanted  to  get  out  of  it — all  we  expected  to  get.  And 
I  tliink  thej  were  botli  there  that  morning,  and  Mr. 
Bronson,  too,  as  I  remember.  But  I  don't  think 
they  stayed  to  the  sale. 

Q.    They  knew  of  the  sale? 

A.  Oh,  yes,  they  knew  of  the  sale.  And  after 
the  sale — now,  the  uiulerstanding  was  that  they 
were  to  pay  five  thousand  doHars  down,  and  have 
terms  on  the  balance.  Shortl}"  after  the  sale,  the 
other  Mr.  Garrett  Avho  was  residing  in  Portland 
came  up  and  said  that  they  were  unable  to  raise 
five  thousand  dollars,  and  wanted  to  have  the  prop- 
ert}^  turned  over  on  the  payment  of  two  thousand 
dollars.  And  after  some  little  talk,  and  I  think  con- 
sultation with  my  partner,  I  told  him  that  we  would 
be  satisfied. 

Q.  AVell,  now,  you  mean  upon  payment  of  two 
thousand  dollars,  and  what  provision  was  to  be 
made  for  the  balance  of  the  bank's  claim? 

A.  Well,  they  Aveie  to  make  quarterly  payment 
of  the  l)alance. 

Q.    How  much  Avas  the  bank's  claim? 

A.  Well,  I  forgot  hoAV  nuich  that  Avas.  At  that 
time,  I  think  they  OAved  the  bank  about  fourteen 
ihousaiid  dollars.     It  might  have  been  tAveh^e. 

(}.    The  bank  had  a  mortgage,  didn't  it? 

A.    Yes. 

Q.    Now,  go  right  along  with  A'our  story. 
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A.  So  tlien  lie  went  off  to  Portland  again,  and 
it  ran  along  for  some  little  time — probably  it  might 
have  been  two  or  three  weeks. 

Mr.  r>KONSON :  Is  there  anything  material,  Mr. 
Gearin,  in  any  snbsequent  transactions? 

Mr.  GEAEIN :  It  is  only  the  conversation  that 
was  had  right  down  here. 

Mr.  ERONSON :  I  have  no  particular  objection 
only  it  is  filling  the  record. 

Q.    Yon  came  down  to  Portland? 

A.  One  day  I  got  a  telegram  from  Mr.  Garrett 
wanting  to  know  if  I  could  come  down:  I  told  him 
I  would  be  do^^^l  in  the  afternoon.  He  said  that 
Mr.  Bronson  was  over  from  Seattle  and  wanted  me 
to  come  down.  I  think  I  came  down  early,  and  Mr. 
Moffitt  came  with  me.  He  said  he  wanted  to  see  me 
about  that  machinery,  and  so  when  I  got  down  here, 
Mr.  Bronson  was  in  their  Office,  and  Mr.  Bronson 
did  most  of  the  talking,  and  he  said  he  wanted 
us  to  turn  that  machinery  over,  the  whole  plant  over 
to  Garrett,  and  give  them  two  years  to  make  the 
first  payment,  taking  it  out  what  we  had  in  it.  Well, 
I  says,  "Mr.  Bronson,  we  can't  do  that." 

Mr.  BRONSON :  We  made  a  number  of  propo- 
istions  to  settle  this  thing  since.  I  don't  think  they 
are  material. 

Mr.  GEARIN:  I  want  to  show  this  is  the  first 
time  Mr.  C.  T>.  Latourette  ever  heard  of  the  claim  of 
the  Pacific  Machinerj^  Company. 

Mr.  BRONSON :    He  has  testified  to  that. 
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Mr.  GEARIX:    Xo,  lie  liasn't. 

Mr.  IJROXSOX:  He  said  he  didn't  knoAv  about 
it  before. 

A.  Then  Mr.  Bronson  said,  "If  you  don't  do 
that"' — of  course  there  was  some  more  talk — if  you 
don't  Avant  that  I  won't  giye  it,  at  that  meeting — 
but  Mr.  Bronson  said,  "Well,  if  you  don't  do  that, 
we  are  going  to  make  a  claim  for  that  machinery.'' 
"Why,"  I  says,  "what  do  you  mean?"  and  he  says, 
"Conditional  sale  contract."  "Well,"  I  says, 
"where  is  your  conditional  sale  contract?" 
"Well,"  he  says,  "we  haven't  got  any  in  writing, 
but,"  he  says,  "we  Avere  to  get  one."  "Well, 
now,"  I  sa,ys,  "this  is  a  pretty  time  to  speak  about 
anything  of  that  kind."  And  I  got  uj)  and  T  told 
him  that  we  couldn't  consent  to  giving  him  two 
years  on  the  first  installment,  after  they  had  agreed 
to  pay  five  thousand  dollars  down,  and  then  T  had 
come  down  to  tAvo  thousand  dollars. 

Q.  Is  that  the  first  time  that  you  ever  heard  of 
this  conditional  sale? 

A.  That  is  the  first  tiuu^  that  I  ever  heard  of  it, 
yes. 

Q.    AVhere  is  :Mr.  :MolTitt? 

A.  I  heard  he  Avas  in  Ciiliroriiin.  I  think  he  has 
been  doAvn  there  for  several  Aveeks. 

CROSS  EXAMIXATIOX. 

Questions  l)y  ]Mr.  Bronson  : 

We  have  liad  a  nund)er  of  conversations,  your- 
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self  and  myself,  Mr.  Latourette,  subsequent  to  tliat 
time,  and  proposals? 

A.  I  elon't  think  Ave  ever  talked  any  except  tliat 
morning  of  the  sale  that  you  were  up  there.  I  can- 
not recollect  now,  Mr.  Bronson. 

Q.  Didn't  I  meet  you  a  few  months  later,  down 
here  in  Portland,  and  have  a  talk  with  you  in  Port- 
land, up  here  at  this  Club  here? 

A.    A  feAv  months  later? 

Q.    Yes. 

A.    Where?    At  what  place. 

Q.  Up  at  the  Club,  about  a  block  or  two  beyond 
the  Portland  Hotel? 

A.  Yes,  I  remember  meeting  you  up  there.  That 
was  since  the  sale. 

Q.    We  had  a  talk  there  about  it,  too,  didn't  we? 

A.    Since  the  sale,  yes. 

Q.  We  had  a  talk  here  three  or  four  months  ago 
about  a  settlement?  All  I  am  getting  at — ^we  have 
had  a  number  of  conversations  trying  to  adjust  this 
matter? 

A.    I  think  perhaps  three  different  occasions. 

Q.  Well,  now,  you  were  present  when  we  talked 
with  the  other  Mr.  Latourette  in  Oregon  City? 

A.  Why,  I  remember  when  you  came  in  there, 
and  we  Avere  both  there.  I  don't  knoAV  hoAV  many 
times  you  talked  Avith  him.  I  remember  Avhen  you 
came  in. 

Q.    Where  did  this  sale  take  place? 

A.    There  at  our  office. 
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Q.    In  the  bank? 

A.    Yes. 

Q.  And  the  sale  consisted  simply  in  opening  a 
letter,  didn't  it? 

A.    Yes;  sealed  bid. 

Q.    You  were  attorneys  for  the  assignees? 

A.    Yes. 

Q.  You  Avere  attorneys  for  the  bank,  and  attor- 
ney for  Mr.  Meyer? 

A.  Well,  I  was  not  acting  then  for  the  bank.  I 
Avas  acting  for  the  assignees.  I  was  not  acting  for 
Meyer — I  was  acting  for  the  assignees  at  that  time. 

Q.  I>ut  Mr.  Garrett  and  T  did  not  attempt  to 
negotiate  with  you  at  that  time.  We  had  been 
turned  over  to  the  other  ^Ir.  Latourette  as  the  man 
who  would  handle  any  settlement  that  was  made, 
weren't  we? 

A.  Well,  I  don't  know  whom  you  had  been 
turned  over  to.  I  knew  that  you  were  figuring.  The 
(larrett's  claim  was  the  largest  claim  outside  of  the 
bank,  and  I  understood  they  were  interested  in  try- 
ing to  get  their  money.  They  had  agreed  to  take 
stock  for  their  claim. 

Q.  We  bad  a  number  of  different  propositions 
that  were  suggested,  didn't  we? 

A.    What? 

(}.  T  say,  a  nund)er  of  different  propositions 
during  the  day,  were  suggested  by  Mr.  lialourette, 
or  by  ourselves,  witli  reference  to  this  matter? 

A.    T  don't  thlrdv  that  any  but  one  ])roposition 
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except  as  to  tlie  amount  that  they  were  to  pay  down. 

Q.  Hadn't  that  proposition  of  buying  this  whole 
mill — pour  propert}",  I  mean  to  say,  the  mill  in- 
cluding all  that  your  chattel  mortgage  covered — 
that  had  been  taken  up  with  Mr.  Tom  Garrett  sev- 
eral weeks  prior,  hadn't  it? 

A.    To  the  sale? 

Q.  Prior  to  the  sale.  What  I  mean  is  this: 
Prior  to  this  sale,  say  just  roughly  two  or  three 
Aveeks  or  a  month,  there  had  been  some  negotiations 
between  Mr.  Tom  Garrett  and  the  bank  down  there, 
with  reference  to  buying  all  of  the  machinery  in  the 
mill — everything — not  simply  what  we  had  sold 
them,  but  all  of  it? 

A.  The  sale  was  put  off  to  accommodate  him,  to 
oblige  him. 

Q.  And  that  was  on  the  theory  that  perhaps 
he  could  arrange  a  scheme  to  buy  the  whole  mill  ? 

A.    Yes. 

Q.  Xow,  that  was  one  of  the  things,  of  course, 
you  were  talking  about  the  day  the  sale  took  place? 

A.  Oh,  yes.  I  think  Mr.  Garrett  was  up  a  num- 
ber of  times. 

Q.  Are  you  positive,  Mr.  Latourette — I  am  not 
impeaching  your  word,  of  course ;  I  knoAV  that — but 
are  you  positive  at  this  time  that  either  Mr.  Edward 
I.  Garrett  or  myself,  or  Mr.  Thomas  Garrett  ever 
said  anj^thing  about  the  fact  that  we  had  sold  this 
machinery  to  the  Oregon  City  Lumber  &  Manufac- 
turing Company,  upon   agreement  for   conditional 
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sale,  and  that  we  were  asserting  that  we  had  some 
rights  there? 

A.    Yes,  yon  never — 

Q.    What? 

A.  Yon  nor  no  one  else  ever  intimated  to  me 
nntil  that  meeting. 

Q.  I  am  not  saying  to  yon.  I  am  simply  saying 
as  to  what  yon  might  have  heard  from  yonr  brother. 

A.    No,  sir,  I  never  heard  anything  abont  it. 

Q.  We  didn't  have  mnch  negotiation  Avith  yon 
that  day,  did  we? 

A.    Down  here? 

Q.  Down  at  Oregon  City  on  the  day  of  the  sale. 
You  were  not  then  negotiating  Avith  Mr.  Edward  I. 
Garrett  and  myself.  Yon  did  not  condnct  the  ne- 
gotiations? 

A.  Well,  my  recollection  is,  Mr.  Bronson,  that 
Mr.  (hirrett,  the  yonnger  Garrett — 

(}.  I  don't  say  anything  abont — Mr.  Thomas 
(iarrett  was  not  there  at  that  time  at  all. 

A.  Well,  nu\ybe  not,  bnt  T  say  before  that,  we 
had  everything  all  worked  nj),  as  I  nnderstood,  and 
he  was  waiting  for  his  brother  to  come. 

Q.  That  may  be.  I  am  not  discussing  that  with 
you  at  all.  I  am  merely  asking  you  whether  or  not 
at  the  date  of  the  sale  Mr.  Edward  Garrett  and  I 
dealt  with  the  other  Mr.  Latourette— if  that  is  not 
the  lad? 

A.    A^'ell,  1  doift  have  any  recollection  about  how 
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(Testimony  of  C.  D.  Latourette.) 

niiicli  conversation  we  had,  but  Mr.  Garrett  under- 
stood the  arrangement  that  Avas  to  be  made. 

Q.    Oh,  that  all  may  be. 

A.    He  told  me  that. 

Q.  The  arrangement  never  was  perfected;  that 
is  all,  isn't  it? 

A.    Well,  he  never  came  through. 

Q.  There  Avas  a  proposition  made,  but  it  never 
was  finished  out  into  an  agreement? 

A.    That  is  right. 

Witness  excused. 

Defendant  then  rested. 


At  the  close  of  all  the  testimony  and  before  the 
Court  had  rendered  its  decision,  the  defendant  ten- 
dered and  requested  the  Court  to  make  and  find  the 
following 

FIXDIX(;S  OF  FACT  AND  CONCLUSIONS 
OF  LAW. 

I. 

That  on  or  about  the  29th  day  of  April,  1909,  the 
plaintiif  sold  to  the  Oregon  City  Lumber  &  Manufac- 
turing Company,  a  corporation  under  the  laws  of 
Oregon,  all  of  the  personal  property  described  in 
Plaintiff's  Complaint  herein  and  delivered  the  said 
propertj^  to  the  said  Oregon  City  Lumber  &  Manu- 
facturing  Company   at   various   times   during   the 
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spring  and  summer  of  1909,  the  last  delivery  being 
made  about  tbe  9tlL  day  of  September,  1 909. 

II. 

That  said  macMner}^  was  sold  to  the  said  Oregon 
City  Lumber  &  Manufacturing  Company  for  the  pur- 
pose of  having  the  same  installed  in  and  to  become 
a  part  of  a  mill  then  in  course  of  remodeling  by  said 
Oregon  City  Lumber  &  Manufacturing  Company, 
and  that  the  plaintiff  had  full  knowledge  at  the  time 
of  such  sale  of  the  purpose  for  which  said  machinery 
was  purchased  and  would  be  used.  That  when  the 
said  machinery  Avas  received  by  the  said  Oregon 
City  Lumber  &  Manufacturing  Company  it  was 
immediately  affixed  to  and  became  a  part  of  the 
said  mill  owned  by  said  Oregon  City  Lumber  & 
Manufacturing  Company  and  still  remains  so  at- 
tached to  and  a  part  of  said  mill. 

IIL 

That  on  or  about  the  11th  day  of  November,  1909, 
said  Oregon  City  Lumber  &  Manufacturing  Com- 
pany became  insolvent  and  made  an  assignment  of 
all  of  its  property,  including  the  property  described 
in  the  plaintiff's  complaint,  for  the  benefit  of  its 
creditors. 

IV. 

That  on  the  21st  day  of  April,  1911,  after  having 
given  due  notice  as  provided  by  statute,  the  as- 
signees of  said  Lumber  Company  duly  and  regularly 
sold  all  of  said  property  to  the  defendant  in  this 
suit  and  delivered  possession  thereof  to   said   de- 
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fendant.  That  the  plaintiff  in  this  suit  had  actual 
notice  thereof  and  was  present  at  the  time  of  said 
sale  and  made  no  objection  thereto. 

y. 

That  no  formal  written  contract  was  ever  en- 
tered into  between  the  plaintiff  and  said  Oregon  City 
Lumber  &  Manufacturing  Company  and  that  the 
only  writing  in  relation  thereto  was  the  pajDer  in- 
troduced in  evidence  by  plaintiff,  marked  Exhibit 
"A,"  and  is  in  words  and  figures  as  follows : 

"Portland,  Oregon,  April  29,  1909. 
Oregon  City  Lumber  &  Mfg.  Co., 
Oregon  City,  Oregon. 

Gentlemen : 

We  propose  to  furnish  jow  machinery  in  accord- 
ance with  attached  specification  for  the  sum  of 
$4095.00,  including  a  11x14  Beck  type  engine  feed, 
which  is  not  mentioned  in  the  specifications,  de- 
livery to  be  made  at  Portland.  Terms  to  be  $1500.00 
cash  on  arrival  of  the  machinery,  balance  to  be  paid 
in  equal  payments  of  two,  three,  four,  and  fiA^e 
months  dating  from  shipment  of  machinery.  Trans- 
action to  be  covered  l)y  machiner}^  contract,  with 
notes  on  deferred  payments  bearing  interest  at  5%, 
notes  to  be  endorsed  b}^  the  Company  as  well  as  by 
your  Mr.  Bohn  and  Mr.  Collins,  i^ersonally. 

Yours  truly, 
PACIFIC  MACHINERY  COMPANY, 

Thos.  Garrett,  Mgr. 
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Accepted. 
Oregon  Ciij  Lumber  &  Manfg.  Co.," 
By  Will.  C.  Bohu,  Prest., 
George  W.  Collins." 

WITH 

"Specifications  of  Saw  Mill  Machinery  for  Oregon 
City  Lbr.  &  Mfg.  Co.,  Oregon  C'ity,  Oregon,  from 
Pacific  Macliinery  Company,  1  Portland,  Oregon," 
attached. 

VI. 

That  the  defendant  is  now  and  ever  since  the 
21st  day  of  April,  1911,  has  been  in  possession  in 
Clackamas  County,  Oregon,  of  the  personal  proj:)- 
erty  described  in  Plaintiff's  Comi)laint,  and  of  the 
mill,  mill  building  and  property  to  which  said  per- 
sonal property  was  and  still  is  attached,  as  set  out 
in  Finding  IT. 

VII. 

That  no  memorandum  of  the  sale  evidenced  by 
said  written  memorandum  described  in  Finding  V 
herein,  stating  the  terms  of  said  sale  or  any  de- 
scription of  the  said  personal  ])roperty  or  signed 
by  the  vendor  or  vendee,  nor  any  memorandum 
whatever  was  ever  filed  in  the  County  Clerk's  office 
or  Recorder's  office  of  the  said  County  of  Clackamas, 
at  any  time. 

As  to  Conclusions  of  Law,  the  Court  finds: 

I. 
The  transaction  between  plaintiff  and  the  Oregon 
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City  lyiimber  &  IManufactiiriiig  Company,  evidenced 
by  said  Avritten  offer  and  acceptance,  as  set  ont  in 
Finding  Y  herein,  was  an  absolnte  and  not  a  condi- 
tional sale  and  vested  the  complete  title  in  the  Ore- 
gon Cit}^  Lumber  &  Manufacturing  Company. 

II. 

That  when  said  personal  property  became  affixed 
to  the  mill  building  it  became  a  part  of  the  realty 
and  was  no  longer  a  subject  of  replevin. 

III. 

That  the  plaintiff  by  permitting  the  sale  by  the 
Receivers  of  the  Oregon  City  Lumber  &  Manufac- 
turing Company  to  the  defendant  and  by  being- 
present  at  said  sale  and  by  not  objecting  thereto 
must  be  held  to  have  waiA^ed  any  rights  which  up 
to  that  time  it  might  have  had  and  is  now  estopped 
to  assert  such  or  any  rights  in  opposition  to  the  title 
of  the  defendant  to  said  property. 

IV. 

That  b}'  the  provisions  of  Section  7414,  Lord's 
Oregon  LaAvs,  although  the  transaction  of  April  20, 
1909,  might  have  been  intended  b}^  the  plaintiff  to 
have  constituted  a  conditional  sale,  retaining  title 
to  the  property  in  plaintiff,  yet  plaintiff  not  having 
filed  said  paper  in  accordance  with  the  provisions 
of  said  section,  the  condition  became  void  and  the 
title  A'ested  absolutely  in  the  Oregon  City  Lumber 
&  Manufacturing  Company. 
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V. 

That  defend aut  is  entitled  to  judgment  for  liis 
costs  and  disbursements. 

The  Court  refused  to  make  or  find  the  foregoing 
Findings  of  Fact  and  Conclusions  of  LaAv,  or  any  of 
them,  and  the  defendant  was  duly  allowed  an  ex- 
ception to  said  ruling  as  to  each  of  said  requested 
Findings  of  Fact  and  Conclusions  of  Law. 

The  foregoing  proposed  Findings  of  Fact  and 
Conclusions  of  Law,  as  they  do  not  ai^pear  upon  the 
record,  are  hereby  incorporated  by  the  defendant 
into  this,  its  Bill  of  Exceptions. 

Hereunto  annexed  are  all  the  exhibits  mentioned 
in  the  foregoing  transcript  of  the  testimou}^  offered 
and  received  upon  the  trial,  and  the  said  transcript 
and  the  said  exhibits  constitute  all  the  evidence 
offered  and  received  upon  the  trial  of  said  cause, 
and  the  said  exhibits  are  hereby  by  reference  there- 
to, made  a  part  of  this  Bill  of  Exceptions,  which  is 
signed,  settled  and  allowed  l)y  me  this  9th  day  of 
November,  lOlG. 

CHAS.  E.  WOL\  ERTOX, 

Judge. 

Filed  November  1),  11)1(). 

G.  H.  MAKSIl,  deik. 


Tlie  exhibits  offered  and  received  ujkhi  the  trial 
of  said  cause,  referred  to  in  the  foregoing  r>ill  of 
Exceptions  and  not  included  therein,  are  in  words 
and  fiiiures  as  follows,  to-wit : 
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DEFENDANT'S  EXHIBIT  2. 

Portland,  Oregon,  Dec.  9,  1909. 

We  have  examined  the  attached  proposition  of 
reorganization  of  the  Oregon  City  Lnmber  &  Manu- 
factnring  Co.,'  as  proposed  by  the  creditors  of  said 
company  Avhose  signatures  apj^ear  to  said  list.  From 
it,  we  gather  that  the  following  is  the  scheme : 

That  the  said  corporation's  authorized  capital 
stock  at  this  time  is  $75,000;  that  of  this  $41,000 
has  been  subscribed  and  paid  in.  That  it  is  pro- 
posed to  increase  this  to  $100,000  as  provided  by 
statute. 

That  the  creditors  will  then  take  $50,000  of  the 
increased  capitalization,  or  an  amount  equal  to 
their  total  claims  against  said  concern,  whether  it 
be  more  or  less. 

That  said  stock  is  to  be  issued  to  them  under 
such  an  arrangement  of  the  by-law  as  will  make 
said  stock  preferred  and  will  be  issued  to  the  cred- 
itors of  said  concern  signing  said  list  in  an  amount 
equal  to  their  respective  claims  upon  the  surrender 
to  the  corporation  of  such  claim,  stock  to  be  issued 
as  fully  paid  up  and  non-assessable,  the  surrender 
of  the  claim  to  be  taken  as  paj^ment  therefor. 

That  the  holders  'of  this  preferred  stock  shall 
then  taken  over  the  management  of  the  aifairs  of 
this  corporation,  free  and  clear  of  any  interference 
on  the  part  of  the  original  holders  and  operators 
thereof,  and  continue  to  manage  it  until  such  time 
as  the  proceeds  from  said  management  shall  satisfy 
all  of  said  claims  or  retire  said  preferred  stock  in 
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pursuance  of  the  by-laws  to  provide  for  said  retire- 
ment, together  with  C)%  annual  dividends  to  l)e 
guaranteed  thereon. 

That  when  said  stock  is  taken  up  and  retired, 
and  the  face  and  dividends  earned  thereon  paid, 
that  the  management  and  control  of  said  corpora- 
tion shall  he  returned  to  the  original  stockholders 
thereof. 

That  subscribing  and  signing  of  this  statement 
and  consenting  to  said  arrangement  does  not  bind 
the  undersigned  to  advance  or  subscribe  any  cash  to 
the  advancement  aiul  carrying  out  of  this  arrange- 
ment, and  they  shall  not  be  considered  and  held  as 
liable  for  the  payment  of  any  cash,  or  assuming  any 
liability  in  connection  therewith,  further  than  the 
cancellation  of  their  said  clain),  and  that  any  pay- 
ments of  advancement  of  cash  hereafter  to  be  used 
in  the  operation  of  said  i)lant  by  these  or  other  of 
said  creditors  signing  said  list  shall  be  Avholly  vol- 
untary on  their  part,  and  a  matter  to  be  hereafter 
considered. 

CLAKKE  WILSON  LUMIiER  CO $  201.04 

By  G.  W.  Sta])leton,  its  atty. 

ORE(iOX  LUMI5EK  CO 1 127.45 

By  G.  W.  Stapletoii,  atty.  i'ov  clanrt. 

Francis  Welsh 428.70 

Harvey  0'P»ryaii    480.45 

J.  V.  Johnson 1:52.00 

Larsen  &  (^o 4:5.05 

Oregon  City  Enterprise 47.25 
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IN  CONSIDERATION  of  the  promise  of  the 
directors  and  ofdcers  of  the  Oregon  City  Lumber 
&  Manufacturing  Company  to  reorganize  the  affairs 
of  said  (;Ompany  and  to  relieve  the  said  Company 
from  its  embarrassing  position,  and  other  consider- 
ations, we,  the  undersigned,  hereby  subscribe  to  the 
capital  stock  of  said  corporation  the  number  of 
shares  set  opposite  our  names  at  $100.00  each,  upon 
the  understanding  and  express  agreement,  to-wit : 

That  said  shares  of  stock  are  to  be  delivered  to 
us  upon  condition  that  the  same  shall  be  an  offset 
against  the  claims  that  we  now  have  against  said 
Company,  and  the  certificates  of  such  stock  shall 
read  to  be  non-assessable  and  to  be  of  the  first  issue 
of  $50,000,  preferred  stock  of  said  Company,  said 
stock  to  return  dividends  of  6%  per  annum,  pay- 
able before  any  dividend  shall  be  declared  upon 
common  stock,  and  that  said  stock  shall  be  retired 
and  taken  up  by  order  of  the  directors  of  said  Com- 
pany at  any  future  time  by  pajmient  of  the  face 
value  thereof,  together  with  G%  per  annum  since 
the  last  dividend  theretofore  declared  thereon,  but 
it  being  understood  that  a  retirement  of  such  stock 
shall  be  pro  rata  upon  the  amount  issued,  and  not 
otherwise;  and  that  the  said  corporation  shall  not 
be  capitalized  by  any  supplemental  articles,  or 
otherwise,  in  excess  of  the  sum  of  $100,000  Avithout 
the  express  consent  in  Avriting  of  each  and  every 
holder  of  such  preferred  stock. 
Dated  November  9th,  1909. 
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J.  W.  Moffiatt,  Oregon  City,  Ore $  2,000.00 

E.  W.  Barnes  11,255.54/100 

Portland  Macliinery  Co.,  T.  H.  Comer- 
ford,  Treasurer 106.87 

J.  E.  Haseltine  &  Co.,  W.  C.  Haseltine, 

Sec 251.42 

Pacific  Macliinery  Co.,  by  Ira  Bron- 

son,  Atty.,  approx 5,724.86 

Smith  &  Watson  Iron  Works,  Kobt. 

Collier,  Secy. 486.66 

Crane  Co.,  by  E.  H.  Webb,  Cashier.  . .  215.28 
Willamette  &  Columbia  River  ToAving 

Co.,  by  AY.  E.  Jones,  Sec 400.00 

Standard  Box  &  Lbr.  Co 736.09 

S.  P.  H.  Lumber  Co.,  Portland,  Ore. .  688.10 
Oregon  Kansas  Lumber  Co.,  by  W.  D. 

Jellison,  Pt 678.35 

Donald  Lumber  Co.,  by  (1.  W.  Evans, 

Pres 383.71 

John  A.  lioebling's  Sons  Co.,  per  L.  H. 

Parker    246.56 

A.  J.  Harper 430.85 

Central  Door  &  Lumber  Co 1,2(;6.63 

A.  Stepani   1,577.12 

Portland  Iron  AVorks,  by  IT.  T.  (Harke, 

Prest 129.80 

E.  H.  Mills  &  Co 105.79 

Kalama  Tjogging  Co 2,735.51 

Kelley  Bros 12!).00 

Kedland    Lund)er    Co.,    by    IJ'Ken    & 

Schuebel,  Attys 800.00 
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Xott  -  Atwater    Company,    per   E.    J. 

Muimell,  Secy 054.83 

Green Avood    Lumb.    Co.,    per    O.    A. 

Wlieeler    331.46 

Tlie  Maeliine  Manufacturing  Agency, 

M.  E.  Colby 133.65 

Beaver  Lumber  Co.,  by  R.  F.  Barker, 

Pres : 1,687.76 

On  condition  tliat  tliis  subscription  for  preferred 
stock  is  to  be  paid  for  by  the  Beaver  Lumber  Com- 
pany's claim  against  said  Oregon  City  Lumber  & 
Mfg.  Company  for  the  amount  of  this  subscription, 
and  that  all  creditors  of  said  Oregon  City  Lumber 
&  Mfg.  Co.  whose  claims  exceed  $100.00  each  join 
in  this  arrangement  on  or  before  December  31,  1909, 
and  that  in  the  reorganization  of  said  Oregon  City 
Lumber  &  Mfg.  Co.,  provision  be  made  for  the  man- 
agement and  operation  of  said  companj^  until  the 
preferred  stock  hereby  subscribed  for  is  paid  for 
by  persons  selected  by  the  creditors  who  sign  this 
document. 
The  Paraffine  Paint  Co.,  R.   S.   Shainwald, 

Secy $173.60 

Redland  Lumber  Company,  by  F.  W.  Sprague  200.00 

Dix  Bros.  Lumber  Co 53.22 

J.  A.  Cottrell  Moulding  Co.,  by  Clarence  H. 

Gilbert,  Atty 150.28 

Rulef son  &  McKenny 454.59 

John  Wood  Iron  Works 46.19 

Filed  January  4,  1916. 

G.  H.  MARSH,  Clerk. 
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DEFENDANT'S  EXHIBIT  3. 

Portland,  Ore.,  July  2:U-d,  1909. 
Oregon  City  Lumber  &  Manfg.  Co., 
Oregon  City. 

Pacific  Machinery  Co. 

49  First  Street. 
Dealers  in  all  kinds  of 
Machinery  and  Mill  Supplies. 
Interest  at  10%  per  annum  charged  on  all  Past 
Due  Accounts. 
To  Balance — 

Contract $4()95.00 

Sheets  lO-lG-17-19-23,  &c 1115.00 

Add'l  Charge  bit  auto  trimmer 

and  complete  set  Iron  Works     350.00 
Bill  herewith  for  steel  pulleys, 

boxes,  collars,  &c 108.54 

$0328.54 

On  May  5th,  1909,  we  received  $100.00.  Deduct 
this  amount  from  $2035.54  that  is  due  ui)on  execu- 
tion of  this  contract.  In  other  words,  get  a  check 
for  $1935.54  and  the  notes  signed,  also  contract. 

Filed  January  4,  1915. 

G.  H.  MARSH,  Clerk. 


DEFENDANT'S  EXIT  HUT  4. 

THIS  EXECn^TORY  (CONTRACT  made  and  en- 
tered into  this  2:kl  day  of  July,  1909,  at  the  City  of 
l*ortland,  County  of  ^Multnomah,  State  of  Oregon, 
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bj^  and  between  tlie  Pacific  Macliinery  Co.  (a  cor- 
poration organized  nnder  the  laws  of  the  State  of 
Washington),  party  of  the  first  part,  and  Oregon 
City  Lumber  &  Manufacturing  Co.,  of  the  City  of 
Oregon  City,  County  of  Claclvanias,  State  of  Oregon, 
the  party  of  the  second  part,  Avitnesseth : 

The  party  of  the  first  part  agrees : 

First :  That  it  will  upon  the  full  performance 
b}^  the  party  of  the  second  part  of  all  the  agreements 
as  hereinafter  set  out,  sell,  grant  and  deliver  to  the 
said  second  party  the  personal  property  described 
as  folloAvs : 

1  Xo.  4A  Mitts  &  Merrill  hog  complete  with  regu- 
lar trimmings. 

1  5  H.  P.  Sterling  vertical  engine  4x5  complete 
with  regular  trimmings. 

1  Bartlett  combination  lath  mill  and  bolter  com- 
plete with  regular  trimmings,  including  six 
S.  F.  saws. 

1  Combination  lath  lumber  and  trimmer  com- 
plete except  saws. 

1  Prescott  14  saw  undercut  trimmer  complete 
Avith  all  necessary  iron  work  and  all  necessary 
Avood  Avork  and  47G'  table  chains. 

1    Slab  slasher  for  7  saAvs. 

Sec.  24. 

1  Shaft  2  1 5/16x4'  8"  K.  S. 

1  5  T.  sprocket  for  %xG  chain  ftd. 

1  Spur  gear  30x4  ftd. 

1  Shaft  2  7/10x5'  3"  K.  S. 
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1  Spur  pinion  ( 614x414 )  ftd. 

1  Bevel  iron  friction  36x8  ftd. 

1  Shaft  2  7/16x11'  6"  K.  S. 

1  12x9x2  7/16  Bevel  paper  friction  ftd. 

2  Shafts  2  7/16x4'  K.  S. 

2  20x20  Double  out  end  drums  ftd. 
1    Shaft  2  15/16x4'  K.  S. 

1    20x20  Double  out  end  drum  ftd. 
200'  '^j^x6  long  link  chain. 

Sec.  29. 

1    Shaft  1  15/16x4'  6"  K.  S. 

3  Sprockets  15  T.  No.  78  chain  ftd. 

30'  14x31/.  Flat  iron  with  14'  screw  holes. 

1  Shaft  1  7/16x12  K.  S. 

2  Sprockets  15  T  No.  78  ftd. 

Sec.  26. 

1  Shaft  1  15/16x7'  K.  S. 

1  Spur  paper  friction  6x7x1  15/16  ftd. 

1  Sprocket  10  T  No.  78  ftd. 

1  Shaft  2  7/16x5'  K.  S. 

1  Eccentric  box  1 15/16. 

1  Spur  iron  friction  36x6. 

Sec.  28. 

1  Shaft  2  7/16x3' 6"  K.  S. 

1  Sprocket  9  T  No.  104  ftd. 

1  Bevel  gear  22x3%  ftd. 

1  Shaft  1  15/16x6'  K.  S. 

1  Bevel  pinion  5%x3'y,  ftd. 

1  Sprocket  9  t.  No.  104. 
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Sec.  37. 

1  Shaft  2  7/16x3'  K.  S. 

1  Spur  gear  24x3. 

1  Sprocket  9  T.  No.  104. 

1  Shaft  1  15/10x3'  6"  K.  S. 

1  Spur  pinion  4  3/16x314x314  ftd. 

1  Sprocket  9  T.  No.  104  ftd. 

Sec.  9. 

1  Shaft  2  7/16x4'  K.  S. 

1  Sprocket  9  T  No.  104  ftd. 

1  Spur  gear  60  T  II4  P:  3 "  F.  ftd. 

1  Shaft  1  15/16x5'  K.  S. 

1  Spur  pinion  15  T.  ftd. 

2  Sprockets  9  T.  No.  104. 

Sec.  6. 

1  Shaft  2  7/16x4  K.  S. 

1  Sprocket  9  T.  No.  104  ftd. 

1  Spur  gear  24x3  ftd. 

1  Shaft  1  15/16x4'  ftd. 

1  Spur  pinion  15  T.  ftd. 

1  Sprocket  9  T.  No.  104. 

Sec.  36. 

1    Shaft  2  7/16x22'  6"  K.  S. 

3  Sprockets  15  T.  No.  78  ftd. 
1    Spur  gear  24x3  ftd. 

1  Shaft  2  7/16x7'  8"  K.  S. 

1  Spur  pinion  15  T.  ftd. 

1  Spur  iron  friction  ftd. 

1  Shaft  1  15/16x7'  8"  K.  S. 
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1  Spur  paper  friction  ftd. 

1  Steel  split  pulley  lOxGxl  15/16. 

1  Eccentric  box  1 15/16. 

Sec.  40. 

4  Lengths  2  15/16  shaft  coupled  and  K.  S. 

:>  Pair  2  15/16  safety  flange  couplings  ftd. 

2  Lengths  2  7/16  shaft  K.  S.  and  coupled. 

1  Pair  reducing  flange  couplings  2  15/16x2  7/16 

ftd. 

1  Pair  flange  couplings  2  7/16  ftd. 

1  Sprocket  36"  No.  124  ftd. 

3  Bevel  pinions  14  T.  W^  P.  3%  F.  ftd. 
)\  Shafts  2  7/16x5'  K.  S. 

?y  Bevel  gears  55  T.  1%  P.  3%  F.  ftd. 

:\  Sprockets  12  T.  No.  78. 

;j  Shafts  2  3/16x16'  K.  S. 

6  Sprockets  12  T.  No.  74  ftd. 

6  Sprockets  12  T.  No.  74  ftd. 

:\  Sprockets  12  T.  No.  74  ftd. 

?y  Sprockets  12  T.  No.  78  ftd. 

:5  Sprockets  12  T.  No.  78  ftd. 

Sec.  18. 

1  Slian2  7/16x7'6"K.  S. 

1  Spur  iron  friction  3()x8  ftd. 

1  Sprocket  12  T.  No.  124  ftd. 

1  SlKifl  2  7/16x8'  K.  S. 

1  Spur  paper  friction  12x9  ftd. 


200'  No.  78  riveted  chain. 
ISO    Xo.  101  &  V    do 
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320'  No.  104  &  C    do 

40'  Xo.  124  riveted  chain. 
900   Xo.  74  do 

1)0'  Xo.  78  riveted  chain. 
;>00   Xo.  74  do  with  X  attach,  every  other 

link. 

25'  Xo.  82  riveted  chain. 

90'  Xo.  104  &  C     do 


1    11x14  I*awling  &  Harnischfeger  Beck  twin  en- 


gine feed. 


Wood  Saw  Machine. 

1  Arbor  2  15/l()x8  11 "  in  3  sections  conpled. 

2  Pair  saw  collar  couplings  ftd. 
:*)  Post  Boxes  2  15/lC. 

2  Set  collars  2  15/16. 

1  C.  I.  Web  center  arbor  pullej^s  24x10. 

1  C.  I.  Pulley  lOxG  ftd. 

1  Shaft  1  15/16x8'  2"  K.  S. 

6  Sprockets  11  T  Xo.  74  ftd. 

1  Sprocket  30  T  Xo.  74  ftd. 

3  Post  boxes  1  15/16. 

1  Shaft  1  7/16x4' 5"  K.  S. 

1  Sprocket  11  T.  Xo.  74  ftd. 

5  Sprockets  11  T.  Xo.  74  ftd. 

4  Solid  boxes  17/16x1%. 
8  Set  collars  1  7/16. 

34'  i/sx2yo  flat  rolled  iron  drilled  and  C.  S. 
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Wood  Saw  Drive  Eig. 

1  Shaft  1  15/16x4'  K.  S. 

1  C.  I.  Pulley  30x6  ftd. 

1  Spur  paper  friction  6x7  ftd. 

1  Set  collar  1  15/16. 

1  Sliding  box  1  15/16. 

1  Flat  box  1 15/16. 

1  Shaft  1  15/16x4'  K.  S. 

2  Flat  boxes  1  15/16. 

1  Spur  iron  friction  30x6x1  15/16  ftd. 

1  Sprocket  11  T.  No.  74  ftd. 

Sec.  10. 

1  Shaft  2  7/1 6x22' K.  S. 

3  Sprockets  12  T  No.  78  ftd. 
1  Bevel  friction  36x8. 

1  Shaft  1  15/16x11'  8"  K.  S. 

1  r.evel  friction  6  1/16x31/4  ftd. 

1  C.  I.  ViiUej  18x8x1 15/16  ftd. 

1  C.  I.  Tulley  16x6x1  15/16  ftd. 

Sec.  17. 

1  Shaft  1  15/16x5'  6"  K.  S. 

1  lievel  gear  19  1/16x31,4  ftd. 

1  C.  I.  Pulley  ftd.  20x6. 

1  Sprocket  9  T  No.  74  ftd. 

1  Shaft  1  15/16x5' K.  S. 

1  Bevel  pinion  ftd. 

1  C.  I.  l*ulley  24x6x1  15/16  ftd. 

Secs.  16-19. 

1  Shaft  3  15/16x16' 6"  K.  S. 
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1  Pair  bevel  mortise  gears. 

Sec.  70. 

1  Shaft  1 15/16x3'  K.  S. 

1  9  T.  No.  104  sprocket  ftd. 

1  Shaft  2  7/16x24'  K.  S. 

2  Sprockets  15  T  No.  78  ftd. 
1  Sprocket  12  T  No.  87  ftd. 

1  Bevel  gear  32x5  ftd. 

1  Shaft  1  15/16x6'  K.  S. 

1  CeA'el  pinion  7'^/§x5  ftd. 

1  Shaft  2  7/16x3'  6"  K.  S. 

1  Sprocket  13  T  No.  87  ftd. 

1  24x6x1  15/16  C.  I.  Pulley. 

1  Shaft  2  7/16x3'  8"  K.  S. 

1  Sprocket  9  T.  No.  104  ftd. 

Secs.  2-3. 

1  Shaft  3  7/16x6'  3 "  K.  S. 

1  Shaft  3  1.5/16x12' 8"  K.S. 

1  Pr.  3  15/16x3  7/16  dental  clutch  couplings  ftd. 

1  Shaft  3  15/16x14'  K.  S. 

1  Pr.  3  15/16  safety  flange  couplings  ftd. 

5  2  3/16  flat  boxes. 

27  2  7/16  flat  boxes. 

1  1  7/16  Shifter  hub  and  fork  (Sec.  10). 

1  26x6x1 15/16  S.  S.  Pulley  (Sec.  9). 

1  26x6x115/16  do  (Sec.  6).'^ 

1  24x8x2  7/16  do  (Sec.  18). 

1  8x4x2  7/16  W.  S.  Pulley  (Sec.  18) . 

1  30x8x2  7/16  S.  S.  Pulley  (Sec.  24). 

1  2  7/16  Shifter  hub  and  fork  (Sec.  24). 
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1  3Gx6xl  15/16  S.  S.  Pulley  (Sec.  26 ). 

1  36x4x115/16  do  (Sec.  28). 

1  Shaft  1  15/16x3'     do  (Sec.  37). 

1  20x1x1 15/16  S.  S.  rulley  (Sec.  37). 

20  1  7/16  Solid  boxes. 

1  Shaft  2  7/16x19'  6'. 

1  Shaft  2  7/16x9'  6'. 

1  Shaft  1  15/16x20'. 

1  Shaft  1  7/16x16'. 

1  Shaft  1  15/16x20'  K.  S. 

1  Shaft  1  15/16x20'  K.  S. 

1  Shaft  2  7/16x20'  K.  S. 

1  Shaft  2  7/16x16'  K.  S. 

2  Pr.  1  15/16  couplings  ftd. 
1  Pr.  2  7/16  couplings  ftd. 

1  Pr.  3  15/16  safety  flange  couplings. 

2  Shafts  2  7/16x3'  6". 
1  Shaft  2  7/16x6'  7 ". 

1  Shaft  2  7/16x3'. 

2  Shafts  2  7/16x10'. 
10  2  7/16  flat  boxes. 

4  2  15/16  flat  boxes. 

22  2  7/16setconars. 

13  2  7/16  flat  boxes. 

30  1  15/16       do. 

2  2  15/16       do. 

4  2  3/16   '     do. 

4  3  15/16       do. 

1  1  15/1()  Ecceiidic  box. 

2  2  7/1  ()  do. 
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15  1  15/16  Set  collars. 

14  2  7/16  do. 

4  2  15/16        do. 

2  2  3/16  do. 

3  3  15/16         do. 

2  16x4x1  15/16  Philips'  steel  pulleys, 

i  10x4x1  15/16  do. 

1  6x3x15/16  wood  pulley. 

1  14x6  Steel  split  pulley — Philips'. 

1  3  15/16  Flat  box  babbitted. 

12  1  15/16  Safety  set  collars. 

6  2  7/16  do. 

1  32x8  Phillips'  steel  split  pulley. 

1  Box  (55  lbs.)  Sterling  Babbitt. 

10'  No.  74  Chain  "N"  Attachments  every  other  link. 

2  2  7/16  Set  collars. 

4'  2  7/16  14  W.  P.  Bushing. 

1  Shaft  1  15/16x7'  3"  K.  S. 

5'  1  15/16  wood  pulley  bushing. 

180'  Xo.  78  riA^eted  chain. 

90  Attachments  "B"  for  above. 

20'  Xo.  87  Kiv.  Chain. 

5  Sheets  red  friction  paper. 
1  Shaft  1  15/16x20'. 

1  Shaft  1  15/16x11'. 

1  16x6x3  15/16  W.  S.  Pulley. 

1  14x8x3  15/16  W.  S.  Pulley. 

1  12x8x3  15/16  W.  S.  Pulley. 

1  8x6x3  15/16  W.  S.  Pulley. 

1  12x8x2  15/16  S.  S.  I»ulley. 

2  10x6x2  15/16  S.  S.  Pulleys. 
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1  40x8x2  7/16  S.  S.  Pulleys. 

1  30x12x2  7/16  S.  S.  Pulleys. 

1  26x10x2  7/16  S.  S,  Pulleys. 

1  24x10x2  7/16  S.  S.  Pulleys. 

2  24x8x2  7/16  S.  S.  Pulleys. 
1  20x10x2  7/16  S.  S.  Pulleys. 
1  18x8x2  7/16  S.  S.  Pulleys. 
1  16x10x2  7/16  S.  S.  Pulleys. 
1  8x6x2  7/16  W.  S.  Pulleys. 

Second :  That  it  Avill  upon  the  execution  of  this 
agreement  deliver  said  personal  property  into  the 
possession  of  said  second  party  at  the  City  of 
Seattle  aforesaid ;  and  will  permit  said  second  party 
to  remoA^e  the  same  to  Oregon  City,  County  of  Clack- 
amas, and  to  use  the  same  in  the  manner  and  for  the 
purposes  for  which  the  same  is  designed  for  such 
time,  and  so  long  as  the  second  party  shall  perform 
the  agreements  in  this  contract  set  forth. 

And  said  second  party  agree:     First,  that  they 
will  purchase  said  personal  property  from  said  first 
party  and  pay  therefor  as  follows : 
20:)r).r)4  Dollars  upon  the  execution  of  this  contract. 
107:].2r)  Dollars  on  the  2:U1  day  of  September,  11)00. 
J07:J.2.5  Dollars  on  the  2.3d  day  of  October,  1009. 
1073.2.")  Dollars  on  the  2:U1  day  of  November,  1009. 
1073.25  Dollars  on  the  23d  day  of  December,  1909. 

Said  several  ])ayments  to  be  evidenced  by  the 
promissory  notes  of  the  said  second  party  which 
shall  in  no  event  Ix^  coTisid(M'e<l  as  payments  until 
all  said  notes  are  actually  paid,  and  each  ])ayment 
hereinabove  mentioned  is  and  shall  be  a  condition 
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precedent  to  tlie  sale  and  transfer  of  the  above  de- 
scribed property. 

Second:  That  Oregon  City  Lumber  and  Manu- 
facturing Co.  acknowledge  receipt  of  said  personal 
property  at  the  City  of  Portland,  County  of  Mult- 
nomah, State  of  Oregon,  and  agree  to  cause  the 
same  to  be  transported  to  said  Oregon  City  at  the 
sole  expense,  risk  and  cost  of  said  second  party; 
that  they  will  not  use  the  same  for  any  other  pur- 
pose than  that  for  Avhich  it  is  designed;  that  they 
will  not  permit  the  same  to  be  taken  out  of  their 
possession;  nor  except  with  the  Avritten  consent  of 
said  first  part}^  remove  the  same  to  any  other  place. 

Third:  Should  any  loss,  damage  or  injury  re- 
sult to  the  said  property  from  any  cause,  said  loss, 
damage  or  injury,  shall  not  relieve  said  second 
party  from  their  obligation  to  paj^  for  said  property 
according  to  the  terms  of  this  contract  in  the  same 
manner  as  if  the  same  had  suffered  no  loss,  damage 
or  injury. 

Fourth:  Said  second  party  further  agree  that 
until  they  shall  have  fully  performed  all  the  agree- 
ments as  herein  set  out  they  will  cause  the  said 
property  to  be  insured  in  an  Insurance  Company 
to  be  designated  by  the  first  party  in  the  sum  of 
Five  Thousand  Six  Hundred  Dollars,  the  loss,  if 
any,  payable  to  the  said  first  party. 

It  is  expressly  understood  and  agreed  between 
the  parties  to  this  agreement  that : 

First.  The  title  to  the  property  herein  described 
shall  remain  in  said  first  part}^  until  the  full  per- 
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forniaiice  of  all  the  conditions  herein  agreed  to  be 
performed  and  the  payment  of  all  the  payments 
herein  agreed  to  be  made  by  said  second  party,  and 
that  upon  fnll  payment  of  said  promissory  notes, 
principal  and  interest,  according  to  the  terms,  the 
title  to  said  propert}^  shall  therenpon  A^est  in  said 
part}^  of  the  second  part. 

Second.  That  in  the  event  the  said  second  party 
shall  fail  to  make  an}^  and  all  payments  herein  pro- 
A  ided  for,  Avhen  the  same  shall  become  dne,  then  all 
sums  heretofore  paid  by  said  second  part}^  on  ac- 
count of  this  contract,  shall  be  deemed  as  rental 
for  the  use  of  said  personal  property  and  not  as 
paA^ment  on  account  of  the  purchase  price,  and  this 
contract  of  conditional  sale  shall  be  forfeited  and 
determined  at  the  election  of  the  party  of  the  first 
part;  and  the  said  first  part}^  uiaj^,  at  its  election, 
immediately  take  possession  of  said  personal  prop- 
erty, using  all  force  necessary  to  obtain  the  same, 
with  or  without  process  of  law. 

Third.  That  any  failui-e  on  the  i)art  of  said  first 
party  to  take  advantage  of  any  breach  of  this  con- 
tract shall  not  be  deeined  a  waiver  of  its  rights  to 
take  advantage  of  aiiy  subsecpient  breach,  and  de- 
fault of  the  party  of  the  second  ])art  shall  not  oper- 
ate to  extinguish  or  diminish  any  liability  upon  the 
said  notes  or  uj)()n  any  of  them. 
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Witness  our  hands  and  seals  this  day  and  year 
hereinabove  first  written. 

( Seal ) 

( Seal ) 

( Seal ) 

( Seal ) 

Endorsed : 

Contract  between  the  Pacific  Machinery  Co. 

and 

Filed  January  4,  lOlG. 

a  H.  MARSH,  Clerk. 


DEFEND  ANT'S  EXHIBIT  5. 

Specifications  of  Saw  Mill  Machinery  for  the 
Oregon  City  Lumber  &  Mfg.  Co. 

FROM 

Pacific  Machinery  Co. 
49  First  Street, 
Portland,  Oregon. 
All   gears,   sprocket   wheels,   couplings,   pulleys 
and  friction  wheels  are  to  be  keyseated  and  care- 
fully fitted  to  shafts  in   the  proper  location,   and 
furnished  with  keys,  and  the  shafting  is  to  be  prop- 
erly keyseated  for  the  fitting  of  the  above  gears  and 
sprockets. 

All  sprocket  Avheels  are  to  be  of  the  heavy  web 
or  plate  center  type  sprocket  patterns  used  are  to 
be  i^erfect  in  pitch,  so  as  not  to  unduly  strain  the 
chain. 


156      F.  T.  Meyer  vs.  Pacific  Machinery  Co. 

All  shafting  is  to  be  turned  and  ground  steel, 
not  cold  roll. 

The  journal  bearing  boxes  furnished  are  to  be  of 
what  is  termed  an  extra  heavy  pattern,  having 
hea\y  substantial  bases,  and  equipped  with  a  good 
grade  of  bearing  metal  and  holding  doAvn  bolts  for 
caps. 

All  chain  is  to  be  of  the  healed  tj^De,  and  of  the 
genuine  Moline  make,  which  chain  is  the  heaviest 
and  strongest  manufactured. 

All  couplings  furnished  are  to  be  of  a  strong, 
neat  design  and  of  a  safety  pattern,  and  are  to  be 
equipped  Avith  turned  coupling  bolts  with  Hexigon 
heads.  The  couplings  are  to  be  both  keyed  and 
shrunk,  and  entire  shafts  are  to  be  put  in  lathes 
so  that  coujilings  may  be  machined  after  they  are 
put  on  shaft,  in  this  way  making  them  absolutely 
true. 

All  gear  wheels  and  pinions  furnished  to  be  of 
heavy  pattern  and  most  carefully  designed  so  as  to 
allow  the  maximum  amount  of  wear,  and  dupli- 
cates will  at  all  times  be  carried  in  stock  so  as  to 
replace  Avorn  gears. 

All  paper  frictions  are  to  be  of  TlockAvood  type, 
being  equipped  with  sleeves  ;nid  haA'ing  the  loose 
iiange  keyed  to  sleeve.  Tarred  libre  paper  is  to  be 
used  put  together  under  forty  tons  hydraulic  pres- 
sure so  as  to  assure  great  Avearing  (pialiiies.  l*aper 
fillers  for  friction  Avill  be  carried  in  stock  so  as  to 
avoid  delay  and  expense  in  replacing  AVorn  frictions. 
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Hog  or  Edging  Grinder. 

1  No.  4A  Mitts  &  Merrill  Hog  or  Edging  Grinder 
complete  Avitli  all  regular  catalog  trimmings. 

Vertical  Engine. 

1  5-H.  P.  Sterling  Vertical  Engine  complete  with  all 
regular  trimmings,  including  Gardner  Governor 
with  automatic  device  for  stopping  engine  in  case 
of  breakage  of  Governor  Belt,  Governor  Pulley, 
Oil  Cups,  Throttle  Valve,  Cylinder  Lubricator, 
Belt  Pulley,  and  Balance  Wheel. 

Lath  Mill  and  Bolter. 

1  Combination  lath  mill  and  bolter  with  a  capacity 
of  40  to  45  M.  Lath  machine  to  be  manufactured 
by  Bartlett  &  Company,  Saginaw,  Mich.,  and  to 
be  furnished  complete  ready  for  operation,  in- 
cluding six  saws. 

Lath  Binder  and  Trimmer. 

1  Combination  lath  binder  and  trimmer  complete 
except  saws. 

Prescott  Automatic  Undercut  Trimmer. 

1  Prescott  14  Saw  Undercut  Trimmer  complete  with 
all  necessary  iron  work  and  all  necessary  wood 
work  and  476'  of  table  chains.  The  trimmer  is 
to  be  a  self-contained  machine  operated  by  locking 
foot  treadles  located  at  either  end  of  table  or  by 
hand  lexers  as  desired. 

Saw    ladders    are    equipped    with    adjustable 
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yoke  boxes  so  that  as  the  belts  stretch  they  maj^ 
be  adjusted  accordingh^ 

The  main  shaft  with  pulleys  is  to  be  2  S/IG" 
in  diameter  and  to  be  run  at  a  speed  of  GOO 
R.  P.  M. 

The  Arbor  Pulley  is  to  be  10"  in  diameter  and 
have  a  lo'  face,  and  the  machine  is  designed  for 
the  use  of  0"  belts  but  no  belts  or  saws  will  be 
furnished. 

The  head  shaft  is  also  to  be  2  ?)/\{^'  in  diam- 
eter, with  boxes,  collars,  and  sprockets,  and  the 
tail  shaft  is  to  be  1  15/16"  in  diameter  complete 
Avith  boxes,  collars,  and  sprockets  (and  the  tail 
shaft  is  to  be  1  15/lG"  in  diameter  complete  with 
boxes,  collars  and  sj^rockets). 

The  frameAVork  is  to  be  made  of  the  most  sub- 
stantial construction,  in  which  (ixG  stock  Avill  be 
used  and  the  table  top  is  to  be  made  of  2x12 
stock. 

The  feed  rig  is  to  consist  of  a  heavy  .')2x4:  Spur 
Gear  fitted  to  a  shaft  2  7/l()x4'  long,  ec^uipped 
Avith  boxes  and  collars  ami  driA^e  sprocket. 

The  intermediate  shaft  is  to  be  2  7/l()  in  diam- 
eter by  4'  long,  to  Avhicli  A\ill  be  fitted  a  heavA^ 
*>2x8  Spur  Iron  Friction,  shaft  to  be  complete  with 
collars  and  boxes  and  8x4  Spur  Pinions. 

The  third  shaft  of  the  feed  rig  is  to  be  2  7/l()X 
5'  and  fitted  to  it  Avill  be  4x8  Spur  I*aper  Friction 
and  an  8x9  Paper  Friction  and  a  24x1)  T*ulley,  and 
it  is  to  be  complete  Avith  sliding  boxes  for  throw- 
ing boxes  in  and  out. 
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The  trimmer  will  be  arranged  to  operate  at  a 
speed  of  80'  per  minute  unless  you  desire  this 
speed  changed  and  is  to  be  in  accordance  with  cut 
and  description  on  page  116  of  Prescott  General 
Saw  Mill  Machinery  Catalog  No.  5. 

Blue  prints  of  Avorking  draAvings  of  this  ma- 
chine Avill  be  furnished  to  assist  in  the  installa- 
tion. 

Slasher. 

Hea^y  Pacific  Coast  Type  Slab  Slasher  for  7 
saws  spaced  4  1"  centers. 

The  Arbor  is  to  be  constructed  of  the  best 
turned  and  ground  steel  and  is  to  be  2  15/16"  in 
diameter  and  equipped  with  seven  pairs  of  hea^y 
coupling  collars  for  slasher  saAvs. 

Eight  hea\y  adjustable  slasher  arbor  boxes 
are  to  be  furnished  as  Avell  as  the  necessary 
collars. 

The  drive  pulley  is  to  be  20"  in  diameter  and 
for  a  16"  belt.  It  is  to  be  of  the  heaiy  web  center 
construction,  carefully  machined  both  inside  and 
out  and  perfectly  balanced  and  fitted  to  Arbor. 

Head  shaft  for  operating  the  floor  chains  is 
to  be  of  turned  and  ground  steel  2  7/16 "  in  diam- 
eter and  ?)0  long,  made  in  tAvo  lengths  of  10'  and 
20  each,  and  equipped  Avitli  lieaAy  safetA'  flange 
coupling  both  keyed  and  shrunk  into  place  and 
equipped  Avith  turned  coupling  bolts.  The  head 
shaft  is  to  be  keyseated  and  fitted  Avith  11  heaAy 
AA  eb  center  sprockets  for  Xo.  74  healed  type  chains, 
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having  12  teeth  each,  and  one  heavy  drive  sproclvet 
for  No.  82  healed  type  chain  having  26  teeth. 

With  the  Slasher  Avill  also  be  furnished  14 
hea\y  web  center  sprockets  for  No.  74  healed  type 
chain,  each  having  12  teeth  and  bored  for  1  7/16" 
shaft  and  keyseated  standard.  Also  150  lineal 
feet  of  I4"x3 "  flat  iron  Avith  14"  screw  holes  drilled 
and  countersunk  on  12 "  centers. 

Included  with  the  machine  will  be  a  heavy 
drive  rig,  consisting  of  36"x6"  spur  iron  friction 
wheel,  fitted  to  a  2  7/16"x7'  3 "  shaft,  also  10  tooth 
sprocket  Avheel  for  No.  82  healed  type  chain,  fitted 
to  this  shaft,  and  shaft  furnished  Avitli  necessary 
journal  bearings  and  collars.    Second  shaft  to  be 

1  15/16"x7  3"  and  equipped  with  8x7  spur  paper 
friction  with  necessary  lighting  boxes  and  safety 
set  collars. 

Our  Slasher  is  a  machine  designed  especially 
for  the  Pacific  Coast  service  and  one  Avhich  we 
have  had  in  operation  for  a  great  many  years  past 
in  some  of  the  largest  mills  on  the  Pacific  Coast. 

Section  24. 
1  Shaft  2  15/16"x4'  8"  keyseated. 
1  5-Tooth  Expansion  Sprocket  Wheel  for  %x6  Long 

Link  Conveyor  Chain  fitted  to  above  shaft. 
1  Spur   Gear   63    teeth,    V/^'   pitch,   4"   face,   bore 

2  1 5/16 "  keyseated  and  fitted. 
1  Shaft  2  7/16"x5'  3"  keyseated. 

1   Spur  i)iiiion  13  teeth,  V/J'  pitcli,  bore  2  7/16"  key- 
seated  and  fitted. 
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1  36x8x2  7/16"  Bevel  Iron  Friction  Wheel,  key- 
seated  and  fitted. 

1  Shaft  2  7/16x11'  6"  keyseated. 

1  12x9x2  7/16  Bevel  Paper  Friction  Wheel  key- 
seated  and  fitted. 

1  2  7/16"x4'  Shaft  keyseated. 

2  20x20  double  out  end  conveyor  drums  keyseated 
and  fitted. 

1  Shaft  2  15/16"x4'  keyseated. 

1  20x20  double  out  end  conveyor  drum  keyseated 
and  fitted. 

200'  of  ys^^  genuine  eastern  made  hand,  hand 
welded,  tested  and  warranted,  long  length  con- 
A'eyor  chain,  made  of  double  refined  iron. 

Section  29. 

1  Shaft  1 15/16x4'  6 "  keyseated. 

3  15  tooth  sprocket  wheels  for  No.  78  riveted  chain, 
keyseated  and  fitted. 

30'  of  1/4  X314 "  Flat  Iron  with  14"  screw  holes. 

2  1  15/16  sprocket  wheel  for  No.  78  chain  keyseated 
and  fitted. 

Section  26. 

1  Shaft  1 15/16x7'  keyseated. 

1  Spur  paper  friction  Avheel  6"x7"xl  11/16"  key- 
seated  and  fitted. 

1  1  15/16"  Eccentric  Box. 

1  36x6x2  7/16  Spur  Iron  Friction  Wheel  keyseated 
and  fitted. 

1  10  tooth  sprocket  wheel  for  No.  78  riveted  chain 
keyseated  and  fitted. 
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1  Shaft  2  7/16"x5'  keyseated. 

Section  28. 

1  Shaft  2  7/l()"x3'  (;"  keyseated. 

1  1)  tooth  sprocket  wheel  for  No.   104  chain,  bore 

2  7/lG". 
1  Bevel  gear  55  teeth  I14"  pitch,  o'*)4"  face,  bore 

2  7/l()"  keyseated  and  fitted. 
1  Shaft  1  15/lG"x()'  keyseated. 
1  Bevel  pinion  14  teeth  I14"  pitch,  8')4"  face,  bore 

1  15/1()"  keyseated  and  fitted. 
1  Shaft  1  15/l()"x3'  keyseated. 
1   9  tootli  sprocket  wheel  for  101  chain,  bore  2  7/l()". 

Section  37. 

1  Shaft  2  7/l()x3'  keyseated. 

1  Spur  gear  GO  teeth  li/^"  pitch,  3"  face,  bore  2  7/lG" 
ivey seated  and  fitted. 

1  1)  tooth  No.  101  chain  sprocket,  bore  2  7/lG"  key- 
seated  and  fitted. 

1  Shaft  1  15/l()"x:*>'  ()"  keyseated. 

1   Spur  pinion  12  tooth  IV^"  pitch,  31/,"  face,  bore 

1  15/ 1()"  keyseated. 

1   Shaft  2  7/lG"x4'  keyseated. 

1   D-tooth  sprocket  wheel  for  No.  101  chain  1  15/1  (>" 

keyseated  and  fitted. 
1   D-toolh   sprocket   wheel   for  No.   101  chain,   bore 

2  7/l()"  keyseated  and  fitted. 

1   Spur  gear  (50  tooth  IVi"  pitch,  :V'  face,  bore  2  7/1 G" 

keyseated  and  fitted. 
1   Shaft  1  15/lGx5'  keyseated. 
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1  Spur  pinion  15  tooth  I14'  pitch,  ^14    face,  bore 

1  15/1 0"  keA^seated. 

2  9-tooth  sprockets  for  No.  101  chain,  bore  1  15/16" 
keyseated  and  fitted. 

Section  6. 

1  Shaft  2  7/16"x4'  keyseated. 

1   0-tooth   sprocket  wheel  for  No.   104  chain,  bore 

2  7/16"  keyseated  and  fitted. 

1  Spur    Gear    60    tooth   V/^'    pitch,    face    3",    bore 

2  7/16"  keyseated  and  fitted. 
1  Shaft  1  15/16"x4"  keyseated. 
1  Spur  Pinion  15  tooth  14"  pitch,  314"  face,  bore 

1  15/16",  keyseated  and  fitted. 
1  9-tooth  sprocket  wheel  for  No.   104  chain,  bore 

1  15/16"  keyseated  and  fitted. 

Section  36. 
1   Shaft  1  15/16"x7'  8"  keyseated. 
1   Shaft  2  7/16"x22'  6"  keyseated. 

3  15  tooth  No.  78  chain  sprockets,  bore  2  7/16  key- 
seated  and  fitted. 

1  Spur  gear  60-tooth  I14"  pitch,  3"  face,  bore  2  7/16" 

keyseated  and  fitted. 
1  Shaft  2  7/16x7'  8"  keyseated. 
1  Spur  Pinion  15  tooth  1^4"  pitch,  3i/>"  face,  bore 

2  7/16"  keyseated  and  fitted. 

1  24x6x1  15/16"  Si)ur  Iron  Friction  keyseated  and 

fitted. 
1  1(5x6x1  15/16"  I^hillips  Steel  Pressed  Pulley. 
1  1  15/16"  Eccentric  Box. 
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1  8x7x1  15/16  Spur  Paper  Friction  keyseated  and 
fitted. 

Section  40. 

1  80'  of  2  15/16"  sliaft  in  four  lengths  coupled  to- 
gether with  three  pair  of  2  15/16"  safety  flange 
couplings. 

2  Shafts  2  7/16""x20"  coupled  together  Avith  one  pair 
of  2  7/16"  safety  flange  couplings,  and  coupled  to 

.  above  length  of  2  15/16"  shaft  with  2  15/16x 
2  7/16  reducing  safety  flange  coupling. 

1  36"  sprocket  wheel  for  No.  124  chain  keyseated 
and  fitted. 

3  Bevel  Pinions  14  tooth  11/4"  pitch,  3%"  face,  bore 
2  7/16"'  keyseated  and  fitted. 

3  Shafts  2  7/16""x5"  keyseated. 

3  Bevel  gears  55  teeth,  I14""  pitch,  3-)4"  face,  bore 

2  7/16"  keyseated  and  fitted. 
3  Shafts  1  15/16"xl6'  keyseated. 
6  12- tooth  sprocket  wheels  for  No.  74  chain,  bore 

2  7/l()"  keyseated  and  fitted. 
3  12-tooth  sprocket  Avheel   for  No.   74  chain,   bore 

2  7/16"  keyseated  and  fitted. 
1  12-tooth   sprocket  wheel  for  No.   78  chain,  bore 

1  15/16"  keyseated  and  fitted. 
3  12-tooth  sprocket  wheels  for  No.  78  chain,  bore 

1  7/l()"  keyseated  and  fitted. 

Section  18. 

1  Shaft  2  7/16"x7'  6"  keyseated. 

1  36"x8"x2  7/16"  spur  iron  friction  wheel  keyseated 
and  fitted. 
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1  12-tootli  sprocket  wheel  for  No.  124  chain,  bore 

2  7/lG"  keyseated.  and  fitted. 
1  Shaft  2  7/16"x8'  keyseated. 
1  12x9x2  7/16"  spur  paper  friction,  kej^seated  and 

fitted. 

Wood  Saw. 

1  Pacific  Coast  Standard  Wood  Saw  Machine,  for 
cutting  1'  slabs  into  16"  lengths.  Machine  is  to 
be  in  accordance  with  blue  print  from  working 
.  drawing  attached  hereto. 

The  arbor  is  to  be  made  of  the  best  of  turned  and 
ground  steel  and  is  to  be  a  2  15/16"  in  diameter 
and  8'  11 "  long,  made  in  three  sections,  and  equipped 
with  two  pairs  of  hea\y  coupling  collars,  shrunk 
onto  arbor  and  then  carefully  turned  up,  so  as  to  be 
in  perfect  balance.  The  arbor  is  to  be  furnished 
Avith  three  heavy  2  15/16"  post  boxes  and  two  safety 
set  collars.  The  arbor  pulley  is  to  be  24"  in  diam- 
eter and  for  a  10"  belt,  and  is  to  be  of  the  hea\y 
web  center  construction,  carefully  machined  on  both 
inside  and  outside,  and  accurately  balanced. 

There  is  also  to  be  a  10"x6""  C.  I.  D.  B.  Pulley  for 
operating  drive  rig. 

The  head  shaft  is  to  be  1  15/^16"  in  diameter 
and  8  2"  in  length  and  equipped  Avith  six  11-tooth 
Xo.  74  chain  sprockets  and  one  30-tooth  Xo.  74 
chain  driA^e  sprocket.  With  the  head  shaft  Avill  be 
furnished  three  1  15/16"  Post  Boxes. 

The  tail  shaft  is  to  be  1  7/16"  in  diameter  and 
4"  5"  in  length  and  equipped  Avith  one  11-tooth  Xo. 
74  chain  sprocket  keyed  and  fitted,  aiul  fiA^e  11-tooth 
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No.  74  chain  sprockets  set  screwed  so  as  to  allow 
for  uneven  wear  of  chain.  Tail  shaft  is  to  be  pro- 
vided with  four  1  7/16"xl')4"  sliding  boxes,  each 
faced  on  one  end,  and  eight  1  7/16"  Safety  Set 
Collars. 

With  the  iron  Avorks  Avill  be  furnished  'U'  of 
%xli/)"  rolled  iron  drilled  and  countersunk. 

The  drive  rig  is  to  consist  of  one  shaft  1  15/16"x 
4'  keyseated  and  ecpiipped  with  one  30x()xl  15/16" 
Spur  Iron  Friction  Wheel,  and  a  11-tooth  Xo.  78 
Chain  Drive  Sprocket  and  tAvo  1  15/16"  l*lain  Jour- 
nal Bearing  Boxes. 

One  shaft  1  x4  keyseated  and  equipped  Avith  one 
30x6x1  C.  I.  Pulley,  one  (5x7x1  7/16'  Spur  Paper 
Friction  Wheel  and  furnished  Avitli  1  15/16"  Sliding 
Box,  one  1  15/16"  journal  bearing  box  and  one 
1  15/16"  Safety  Set  Collar. 

Wood  SaAV  Machinery  is  to  be  of  our  standard 
type,  Avhich  has  been  in  successful  operation  for 
many  years  in  Pacific  Coast  SerA'ice.  With  the 
machine  Avill  be  furnished  80'  of  No.  74  Riveted 
Chain  and  7'  of  No.  74  "A"  attachment. 

Chain. 

* 

200' of  No.  78(;hain. 

180' of  No.  104  &C  Chain. 

320"  of  No.  104  and  C  Chain. 

40' of  No.  124  Chain. 
900"  of  No.  74  Chain. 

<)0'  of  No.  78  C^hain  (Sec.  24). 

1)0"  of  No.  104  and  V  Chain  (S(H'.  37). 
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300'  of  Xo.  74  Ciiain  with  "N"  attacliment  every 
third  link  (Slasher). 
25'  of  No.  82  Riveted  Chain. 

Filed  January  4,  1016. 

G.  H.  MARSH,  (.nerk. 


DEFENDANT'S  EXHIBIT  (J. 

Sheet  No.  A297. 
Order  No. 
Shipped  via 

Pacific  Machinery  Co. 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

sold  to 

Oregon  City  Lbr.   «&  Mfg.   Co., 

Oregon  City,  Ore. 

Portland,  Ore.,  June  10-09. 

Terms :  No  goods  to  be  returned  without  first 
getting  permission.  Claims  for  shortage  must  be 
made  within  ten  days  from  date  of  invoice. 

10  2  7/16  flat  boxes $23.00 

4  2  15/16         do 13.00 

22  2  7/16  set  collars 15.84 

Draying 25 


$52.09 
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Sheet  No.  A302. 
Order  No. 
Shipped  via 

Pacific  Machinery  Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill    Supplies. 

SOLD  TO 

Oregon  City  Lbr.  &  Mfg.  Co., 
Oregon  City,  Ore. 

Porthind,  Ore.,  June  15-09. 

Terms :     Xo  goods  to  he  returned  Avithout  first 

getting  permission.     Claims  for  shortage  must  be 

made  within  ten  days  from  date  of  invoice. 

5'  1  15/16  wood  pulley  bushing  at  12c $  .60 


Sheet  No.  A312. 

Order  No.  Mr.  Johnson. 

Shipped  via 

I*AciFic  Machinery   Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   ^NIill   Supplies. 

SOLD  TO 

Oregon  City  Lbr.  &  Mfg.  Co., 
Oregon  Cit}^,  Ore. 

l»ortland.  Ore.,  June  21-09. 
Terms:     Xo  goods  to  be  returned  without  first 
getting  permission.     Chiiuis  for  sliortage  nnist  be 
made  within  ten  davs  from  dale  of  invoice. 
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1  Shaft  1 15/16x20'  206*  at  3.50 $  7.21 

1       "       1  15/16x11'  114*  at  3.85+40C  cutting 

off   4.79 


$12.00 


Slieet  No.  A317. 

Order  No.  P.  S.  M.  D.  839. 

Sliippecl  via 

Pacific  Machinery  Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

SOLI)  TO 

* 

Oregon  Lbr.  &  Mfg.  Co., 

Oregon  City,  Ore. 

Portland,  Ore.,  June  24-09. 

Terms :  No  goods  to  be  returned  Avithout  first 
getting  permission.  Claims  for  shortage  must  be 
made  Avithin  ten  days  from  date  of  invoice. 

180'  *78  riveted  chain $60.75 

90    Attachments  B  for  above   11.51 

20'  *87  riv  chain 11.75 

5    Sheets  red  friction  paper  51  lbs.  at  12c .  .     6.12 


$90.1^ 
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Sheet  Xo.  A305. 

Order  Xo.  P.  S.  M.  I).  200. 

Shipped  A'ia 

Pacific  Machinery   Co., 

49  First  Street. 

Mamifactiirers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

SOLD  TO 

Oregon  City  Lbr.  &  Mfg.  Co., 
Oregon  City,  Ore. 

Portland,  Ore.,  June  25-09. 
Terms :     Xo  goods  to  be  returned  without  first 
getting  permission,     (^laims  for  shortage  must  be 
made  within  ten  days  from  date  of  invoice. 

1  l(>x()x8  15/1()  W.  S.  Pulley $  2.()0 

1  14x8x3  lo/K)     do     2.72 

1  12x8x3  l.VK)     do     2.32 

1  8x0x3  15/10      do     1.48 

1  12x8x2  15/1()  S.  S.  Pulley 3.12 

2  10x0x2  15/10     do     5.02 

1  40x8x2  7/10      do     15.39 

1  30x12x2  7/10     do     13.37 

1  20x10x2  7/l()     do     9.24 

1  24x10x2  7/10  do  8.47 

2  24x8x2  7/10  do  14.2() 

120x10x2  7/10  do  0.48 

118x8x2  7/10  do  5.02 

1   10x10x2  7/10  S.  S.    Pulley    5.10—1    8x0x 

2  7/10  W.  S.  Pul 0.58 

$90.07 
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Sheet  Xo.  A322. 

Order  No.  P.  S.  M.  D.  999. 

Shipped  via 

Pacific  Machinery  Co., 

49  First  Street. 

Mamifactiirers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

SOLD  TO 

Oregon  City  Lbr.  &  Mfg.  Co., 
Oregon  City,  Ore. 

Portland,  Ore.,  July  2,  '09. 
Terms :     No  goods  to  be  returned  without  first 
getting  permission.     Claims  for  shortage  must  be 
made  within  ten  days  from  date  of  invoice. 

2    2  7/16  set  collars   $1.80 

4'  2  7/lG  W.  P.  Bushing 48 

1    Shaft  1  15/16x7'  3 "  K.  S 4.06 


$6.34 

Sheet  No.  A341. 
Order  No. 
Shipped  via 

Pacific  Machinery  Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

SOLD  TO 

Oregon  City  Lbr.  &  Mfg.  Co., 
Oregon  City,  Ore. 

Portland,  Ore.,  July  13-09. 
Terms :     No  goods  to  be  returned  without  first 
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getting  permission.     Claims  for  shortage  must  be 
made  Avithin  ten  claj^  from  date  of  invoice. 

1    32x8  Phillips'  steel  split  pulley $10.45 

1    Box  —  55  lbs.  Sterling  Babbitt  at  25c 13.75 

10'  *74  Chain — "W  attachments  every  other 

link 2.84 


$27.04 


Sheet  No.  A34G. 
Order  No.  Mr.  Keller. 
Shipped  via 

Pacific  Machinery  Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

SOLD  TO 

Oregon  City  Lbr.  &  Mfg.  Co., 
Oregon  City,  Ore. 

Portland,  Ore.,  July  17-09. 

Terms :  Xo  goods  to  be  returned  without  first 
getting  permission.  Claims  for  shortage  must  be 
made  Avithin  ten  days  from  date  of  invoice. 

1  3  15/1(;  flat  box  babbitted  $  5.75 

12  1  1.5/1()  Safety  set   colhirs 8.40 

()  2  7/1(1  do  5.40 

$19.55 
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Sheet  No.  A357. 

Order  No.  Mr.  Keller.     • 

Shipped  via 

Pacific  Machinery   Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

sold  to 

Oregon  City  Lbr.  &  Mfg.  Co., 

Oregon  City,  Ore. 

Portland,  Ore.,  July  22-09. 

Terms :     No  goods  to  be  returned  without  first 

getting  permission.     Claims  for  shortage  must  he 

made  within  ten  days  from  date  of  invoice. 

1  14x6  steel  split  pulley— Phillips' $3.32 


Sheet  No.  A362. 
Order  No.  Mr.  Keller. 
Shipped  via 

Pacific  Machinery  Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill    Supplies. 

SOLD  TO 

Oregon  City  Lbr.  &  Mfg.  Co., 
Oregon  City,  Ore. 

Portland,  Ore.,  July  29-09. 
Terms :     No  goods  to  be  returned  without  first 
getting  permission.     Claims  for  shortage  must  be 
made  Avithin  ten  days  from  date  of  invoice. 
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2  16x4x1  15/16  Phillips  steel  pulleys $6.21 

1  10x4x1  15/16        do       2.19 

1     6x3x1  15/16  wood  pulley 1.16 


$9.56 


Sheet  No.  A370. 

Order  No.  Mr.  Nickersou. 

Shipped  via 

Pacific  Machinery   Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

SOLD  TO 

Oregon  C'it}"  Lumber  &  Mfg.  Co., 
Oregon  City,  Ore. 

Porthmd,  Ore.,  Aug.  6-09. 

Terms :  No  goods  to  be  returned  without  first 
getting  permission.  Claims  for  shortage  must  be 
made  within  ten  days  from  date  of  invoice. 

8  1  7/16  set  collars   $  4.00 

10  1  7/16  solid  boxes  at  SOc S.OO 

6  1  15/1()  fiat  l)oxes 9.:U) 

$21.:  JO 


Sheet  No.  A411. 
Order  No.  4141. 
Sliipped  via 
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Pacific  Machinery   Co., 

41)  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill    SurPLiES. 

SOLD  TO 

Oregon  City  Lumber  &  Mfg.  Co., 
Oregon  City,  Ore. 

Portland,  Ore.,  8-31-09. 
Terms :     No  goods  to  be  I'eturned  without  first 
getting  permission.     Claims  for  shortage  must  be 
made  within  ten  days  from  date  of  invoice. 

5  2  7/lG  flat  boxes $11.50 

1  2  7/10  eccentric  box 7.25 


$18.75 


Sheet  Xo.  A35G. 
Order  No.  2148. 
Shipped  via 

Pacific  Machinery   Co., 

49  First  Street. 

Manufacturers  and  Dealers  in 

Machinery   and   Mill   Supplies. 

SOLI)  TO 

Oregon  City  Lumber  &  Mfg.  Co., 
Oregon  City,  Ore. 

Portland,  Ore.,  9-9-09. 

Terms :  No  goods  to  be  returned  without  first 
getting  permission.  Claims  for  shortage  must  be 
made  within  ten  davs  from  date  of  invoice. 
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1  6x71/2—10  1  P  Sterling  Vertical  Engine 
with  Keg.  Trimming's  Exchange  for  4x5 
Engine  Avliich  will  be  returned  to  Seattle 
freight  paid.  10  H.  P.  Engine  is  to  be 
F.O.B.  Seattle,  4x5  Engine  to  be  new $45.00 

Filed  January  4,  1016. 

G.  H.  MAKSH,  Clerk. 


DEFENDANT'S  EXHIBIT  8. 

KNOW  ALL   MEN   BY   THESE   PKESENTS, 

That  the  Oregon  City  Lumber  «&  Manufacturing 
Company,  a  corporation,,  party  of  the  first  part,  for 
and  in  consideration  of  the  payment  of  the  sum 
of  One  Dollar  ($1.00),  and  other  good  and  valuable 
considerations,  do  hereby  bargain,  sell,  transfer, 
and  deliver  unto  John  J.  Cooke  and  J.  W.  Moffatt, 
parties  of  the  second  part,  the  following  described 
property,  namely:  That  certain  indenture  of  lease 
from  the  Crown  Columbia  Pulp  &  l*aper  Company 
to  the  party  of  the  first  part,  to  certain  real  estate 
situated  in  the  Northerly  part  of  Oregon  City, 
Clackamas  County,  Oregon ;  also  that  certain  mill 
property,  including  all  buildings  and  machinery, 
situate  on  the  property  so  leased  by  tlie  party  of 
the  first  part,  together  with  all  stock  on  hand  and 
all  other  assets  of  whatsoever  name  and  nature 
now  owned  by  the  party  of  the  first  part  wherever 
situate  in  its  possession  or  to  which  it  is  entitled 
in  law  or  equity. 

TO  HAVE  AND  TO  HOLD  the  sanu-  unto  the 
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parties  of  the  second  part,  their  assigns  and  per- 
sonal representatives  forever,  IN  TRUST,  never- 
theless, for  the  nses  and  purposes  following : 

First :    To  make  an  inventory  of  said  assets. 

Second :    To  insure  the  same. 

Third:  To  sell  and  dispose  of  said  property  by 
retail  sales  or  in  bulk  as  they  may  deem  best. 

Fourth:  To  operate  the  said  mills  as  they  may 
deem  best  and  to  defray  the  actual  and  necessary 
expenses  in  so  doing. 

Fifth:  To  defray  the  actual  and  necessary  ex- 
penses in  carrying  out  the  provisions  of  this  trust. 

Sixth:  To  pay  all  liens  and  preferred  claims 
against  the  party  of  the  first  part  as  well  as  all 
liens  upon  the  property  belonging  to  it. 

Seventh:  To  pay  all  creditors  in  full,  if  suffi- 
cient funds  be  realized  for  that  purpose,  and  if  not, 
then  to  pay  the  same  pro  rata  in  accordance  with 
the  amount  of  their  respective  claims  and  demands. 

Eighth:  To  return  the  surplus,  if  any,  to  the 
party  of  the  first  part. 

IX  WITNESS  WHEREOF  the  party  of  the  first 
part   has    signed   this   document   pursuant   to   the 
order  of  the  directors  heretofore  made  and  entered 
and  set  its  seal  this  28th  day  of  October,  1909. 
OREGON  CITY  LUMBER  & 
MANUFACTURING  COMPANY, 

By  W.  G.  Bohn,  President. 
(Corporate  seal)  By  C.  S.  Keller,  Secretary. 
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In  the  presence  of : 

C.  D.  Latourette, 

W.  A.  Dimick. 

Endorsed:     Trust  Deed,  Oregon  City  L.  &  Mfg. 
Co.  to  John  J.  Cooke  and  J.  W.  Moflfit. 


STATE  OF  OREGON 


County  of  Clackamas. 


ss. 


I,  C.  E.  Kamsby,  Count}^  Recorder,  in  and  for 
said  count3%  do  hereby  certif}^  that  the  Avithin  in- 
strument of  Avriting  was  received  for  record  at  8 
o'clock  a.  m.  on  the  29th  day  of  Oct.,  1909,  and 
recorded  on  page  205  in  Rook  .*>  Record  of  Mi  seel, 
of  said  count}^  and  state. 

Witness  my  hand  and  seal  of  office  aflixed. 
(Seal  County  Recorder)  C.  E.  RAMSBY, 

Recorder. 
Filed  Nov.  10,  1909. 

F.  W.  GREENMAN,  Clerk. 
By  W.  L.  Mulvey,  Deputy. 


Polled  January  4,  191(). 


G.  H.  MARSH,  Clerk. 


DEFENDANT'S  EXHIBIT,  JUDGMENT  ROLL 

No.  520."). 

In   f/ic  Cirrtiil   (Uniit   of  t/ie   l)tHrd  Shiies  for  the 
District  of  (>re</on. 

October  Term,  1911. 

Be  it  reuKunbered,  That  on  the  28th  day  of  Sep- 
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tember,  1911,  there  was  duly  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, a  Bill  in  Equity,  in  words  and  figures  as  fol- 
lows, to-wit: 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

No. 


In  Equity. 

THE     PACIFIC     MACHINERY     COMPANY,     a 

corporation. 

Plaintiff, 

V. 

THE  OREGON  CITY  LUMBER  AND  MANUFAC- 
TURING COMPANY,  a  corporation,  JOHN  W. 
MOFFITT,  and  JOHN  J.  COOKE,  as  assignees 
of  The  Oregon  City  Lumber  and  Manufacturing 
Company,  and  F.  T.  MEYER, 

Defendants. 

To  the  Honorable  Judge  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon: 

The  Pacific  Machinery  Company,  a  corporation 
created  by,  and  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  Washington,  and  a  citizen 
and  resident  thereof,  having  its  office  and  principal 
place  of  business  at  Seattle,  Washington,  brings 
this  its  bill  against  the  Oregon  City  Lumber  and 
Manufacturing  Company,  a  corporation  created  by 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Oregon,  and  a  citizen  of  Oregon,  residing 
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at  Oregon  City,  Oregon;  John  W.  M-offitt,  a  resi- 
dent of  Oregon  City,  Oregon,  and  a  citizen  of  tlie 
State  of  Oregon;  Jolin  J.  Coolie,  a  resident  of  Ore- 
gon City,  Oregon,  and  a  citizen  of  tlie  State  of  Ore- 
gon; and  F.  T.  Meyer,  a  resident  of  Oregon  Cit}^ 
Oregon,  and  a  citizen  of  tlie  State  of  Oregon,  and 
thereupon  your  orator  complains  and  says : 

I. 

That  on  or  about  April  29,  1909,  the  said  com- 
plainant offered  to  sell  to  the  Oregon  City  Lumber 
and  Manufacturing  Compam^,  a  certain  bill  of  ma- 
chinery, a  list  of  Avhich,  marked  Exhibit  A,  is 
attached  to  this  bill  and  made  a  part  thereof,  for 
the  sum  of  $4695.00,  terms  to  be  $1500  cash,  bal- 
ance to  be  paid  in  equal  installments  of  three,  four, 
and  five  months,  dating  from  shipment  of  ma- 
chinery, notes  to  be  given  for  deferred  paj^ments 
bearing  interest  at  8%,  transaction  to  be  secured 
by  conditional  sale  contracts. 

TT. 

That  said  offer  was  accepted  in  terms  as  afore- 
said by  the  Oregon  City  Lund>er  and  Manufacturing 
Company  and  that  said  machinery  was  delivered  to 
the  said  Oregon  City  Lumber  and  Manufacturing 
Company  by  your  complainant  herein. 

in. 

That  notwithstanding  the  promises  and  under- 
takings of  the  said  Oregon  City  Lumber  and  Manu- 
facturing  Company,   as   above   set   forth,   the   said 
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Oregon  City  Lumber  and  Manufacturing  Company 
have  never  complied  with  the  conditions  of  their 
contract,  in  that  they  have  not  paid  the  sum  of 
$1500,  nor  executed  the  conditional  sale  contracts 
as  aforesaid,  though  demand  that  they  so  do  was 
and  has  often  been  made  upon  the  said  company. 

IV. 

That  on  account  and  by  reason  of  the  above  facts 
your  comx^lainant  has  during  all  the  times  herein 
mentioned  claimed  an  equitable  lien  upon  the  said 
property. 

V. 

That  on  or  about  November  10,  1909,  the  said 
Oregon  City  Lumber  and  Manufacturing  Company 
made  an  assignment  for  the  benefit  of  the  creditors 
to  John  J.  Cooke  and  John  W.  Mollfitt. 

VI. 

That  said  defendants  John  J.  Cooke  and  John 
W.  Moffitt,  as  assignees  of  the  Oregon  City  Lumber 
and  Manufacturing  Company  on  the  20th  of  April, 
1911,  assumed  to  sell  all  the  property  of  the  said 
company,  including  the  property  scheduled  in  Ex- 
hibit A,  at  an  assignee  sale  in  Oregon  City,  though 
well  knowing  the  claim  of  the  complainant  to  the 
property  listed  in  Exhibit  A  hereto  attached. 

VII. 

That  said  property  was  declared  sold  to  the 
defendant  F.  T.  Me3"er,  Avho  was  informed  and  had 
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notice  tliat  the  complainant  claimed  an  eqnitable 
lien  thereon. 

VIII. 

That  the  said  F.  T.  Meyer  refnses  to  deliver  the 
said  property  to  this  complainant  or  to  render  an 
acconnt  thereof. 

IX. 

That  the  said  i)roperty  is  i-easonabl}^  worth 
greatly  in  excess  of  $2000.00. 

WHEREFOKE,  plaintiff  prays  that  this  honor- 
able court  decree  that  the  defendant  F.  T.  Meyer 
holds  the  said  property  as  trustee  for  this  defend- 
ant, and  that  the  defendants  Oregon  City  Lumber 
and  Manufacturing  Compan}^,  and  John  J.  Cooke 
and  John  W.  Moffitt  have  no  further  interest  there- 
in; and  that  this  honorable  court  grant  the  com- 
plainant such  other  and  further  relief  as  may  seem 
meet;  and 

This  complainant  further  prays  that  a  sub- 
poena may  issue  to  the  defendants,  Oregon  City 
Lumber  and  Manufacturing  (^omi)any,  John  J. 
(;00ke,  John  W.  Moffitt,  and  F.  T.  Meyer,  requiring 
them  to  api)ear  and  answer  the  allegations  of  this 
bill,  but  not  under  oath,  the  oath  being  waived. 

IKA  15K0NS0N, 
Counsel  for  Plaintiff. 


ss. 


STATE  OF  WASHIN(iT()X, 

County  of  King. 

E.   I.  (iarrett,  being   first  duly  sworn,  on   oath 
deposes  and  says:  thnt  he  is  the  treasurer  of  the 
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Pacific  ^iachiiiery  CoiTipan^y,  plaintiff  in  the  above 
entitled  action;  that  he  has  read  the  foregoing  bill 
of  complaint,  knoAvs  the  contents  thereof  and  be- 
lieA^es  the  same  to  be  trne. 

E.  I.  (JAKRETT. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  September,  1911. 

(Seal)  IRA  BRONSOX, 

Xotary  Public  in  and  for  the  State  of 
Washington  residing  at  Seattle. 


EXHIBIT  A. 

1  11x11  Beck  Type  Engine  Eeed. 

1  Xo.  4A  Mitts  &  Merrill  Hog  or  Edging  (Irinder 

complete. 
1  5  H.  P.  Sterling  A>rtical  Engine  complete  with 

all  regular  trimmings. 
1  Combination  lath  mill  and  bolter  with  a  capacity 

of  40  to  45  M.     Bartlett  &  Company.     Including 

six  saws. 
1   Cond)ination   lath   binder  and  trimmer  complete 

except  saws. 
1   Prescott  14  Saw  I^ndercut  Trimmer  com2)lete  with 

all  necesary  iron  work  and  all  necessary  wood 

work  and  476'  of  table  chains. 
1  Heavy  Pacific  Coast  Type  Slab  Slasher  for  7  saws 

spaced  4'  1"  centers.    Including  hea^y  drive  rig. 
1   Shaft  2  15/10x4'  8"  keyseated. 
1  5  Tooth  Expansion  Sprocket  Wheel  for  y^xG  Long 

Length  Conveyor  Chain  fitted  to  above  shaft. 
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1  Spur  Gear  63  teeth,  li/o  pitch,  4"  face,  bore 
2  15/16 "  keyseated  and  fitted. 

1  Shaft  2  7/16"x5'  3"  keyseated. 

1  Spur  Pinion  13  teeth,  IV."  pitch,  bore  2  7/16" 
keyseated  and  fitted. 

1  36x8x2  7/16"  Bevel  Iron  Friction  Wheel  keyseated 
and  fitted. 

1  Shaft  2  7/16x11'  6"  keyseated  and  fitted. 

1  12x9x2  7/16"'  Bevel  Paper  Friction  Wheel  key- 
seated  and  fitted. 

1  2  7/1 6  "x4'. 

2  20x20  double  out  end  conveyor  drum  ke3^seated 
and  fitted. 

200  of  "/sx(>  genuine  eastern  made  hand,  hand 
welded,  tested  and  warranted,  long  length  con- 
veyor chain,  made  of  double  refined  iron. 

1  Shaft  1  15/16x4"  6"  keyseated. 

3  15  Tooth  Sprocket  Wheels  for  No.  78  Kiveted 
Chain,  keyseated  and  fitted. 

30'  of  14 "x3y2"'  Flat  Iron  with  14"  screw  holes. 

2  Sprockets  15  tooth  Xo.  78  fitted— 2  shaft 
1  7/16x12". 

1   Shaft  1  15/16x7'  keyseated  and  fitted. 
1  Spur    l*aper    Friction    Wheel    ()"x7  xl5/l()"    key- 
seated  and  fitted. 
1   Shaft  2  7/16"x22'  6"  keyseated. 

3  15  tooth  No.  78  chain  sprockets,  bore  2  7/l()""  key- 
seated  and  fitted. 

1   Spur  gear  (JO  tooth,  IV;"  pitch,  3"  face,  bore  2  7/16" 

keyseated  and  fitted. 
1   Shaft  2  7/l()x7"  8"  kevseated. 
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1  Spur  Pinion  15  tooth,  li/4  pitch,  31/^'  face,  bore 
2  7/16  keyseated  and  fitted. 

1  24x6x1  15/16"  Spur  Iron  Friction  Wheel  key- 
seated  and  fitted. 

1  Shaft  1 15/16x7'  8"  keyseated. 

1  8x7x1  15/16"  Spur  Paper  Friction  keyseated  and 
fitted. 

1  16x6x1  15/16"  Phillips  Steel  Pressed  Pulley  key- 
seated  and  fitted. 

1  1  15/16"'  Eccentric  Box. 

1  80'  of  2  15/16"  shaft  in  four  lengths  coupled  to- 
gether with  three  pair  of  2  15/16  safety  flange 
couplings. 

2  Shafts  2  7/16"x20"  coupled  together  with  one  pair 
of  2  7/16  safety  flange  couplings,  and  coupled  to 
above  length  of  2  15/16"  shaft  with  1  15/16"x 
2'  7/16  reducing  safety  flange  coupling. 

1  36"  sprocket  wheel  for  No.  124  chain  keyseated 
and  fitted. 

3  Bevel  pinions,  14  tooth,  I14  pitch,  3^4  face,  bore 
2  7/16"  keyseated  and  fitted. 

3  Shafts  2  7/16"x5"  keyseated. 

.')  Bevel  Gears,  55  teeth,  I14"  pitch,  3%"  face,  bore 

2  7/16  keyseated  and  fitted. 
3  Shafts  1  15/16x16'  keyseated. 
6  12  tooth  sprocket  wheels  for  No.  74,  l)ore  1  15/16. 

Kej'seated  and  fitted. 
3  12  tooth  sprocket  wheels  for  Xo.  74  chain,  bore 

1  15/16"  keyseated  and  fitted. 
1  12  tooth  sprocket  wheel  for  Xo.  78  chain,  bore 

1  15/16"  keyseated  and  fitted. 
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3  12  tootli  sprocket  wheels  for  No.  78  chains,  bore 

1  7/1 G,  key  sea  ted. 

1  Shaft  2  7/lG"x7'  (> "  keyseated. 

1  36"x8"x2  7/16'  spur  iron  friction  Avheel  keyseated 

and  fitted. 
1  12  tooth  sprocket  wheel  for  Xo.  124  chain,  bore 

2  7/16"  keyseated  and  fitted. 

1  10    Tooth    Sprocket   Wheel    for    Xo.    78    Kiveted 

Chain  kej^seated  and  fitted. 
*    1  Shaft  2  7/16"  5'  keyseated. 
1  115/16"  Eccentric  Box. 
1  36x6x2  7/16  Spur  Iron  Friction  Wheel  keyseated 

and  fitted. 
1  Shaft  2  7/l(>"x3'  ()"  keyseated. 
1  9  Tooth  Sprocket  AVheel  for  Xo.  104  Chain,  bore 

2  7/16". 
1  Bevel  dear  .").")  Teeth,  V/{'  pitch,  3')4  face,  bore 

2  7/l(>  keyseated  and  fitted. 
1  Shaft  1  1 5/1 6""x6"  keyseated. 
1  Bevel  Pinion  14  teeth,  V/i    pitch,  3%"  face,  bore 

1  15/16"  keyseated  and  fitted. 
1   Shaft  1  15/16x3". 
1  1)  Tooth  Sprocket  AVheel  for  Xo.   104  chain,  bore 

1  15/16",  keyseated  and  fitted.  • 
1   Shaft  2  7/16""x4'  keyseated. 

1   1)  tooth  sprocket   wheel    lor   Xo.    104  chain,  bore 

2  7/16"  keyseated  and  fitted. 

1   Spur  Cear   60   tooth,   li/i    pitch,  3^4   face,  bore 

1  15/1()"'  keyseated  and  fitted. 
1   Spur    Pinion    15   toolh,    \y^"  pitch,  2"  face,  bore 

1  15/15"  pitch  keyseated  and  titled. 
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1  Shaft  1  15/1  G"x5'  keyseated. 

2  9  tooth  sprockets  for  No.  104  chain,  bore  1  15/1()' 
kej^seated  and  fitted. 

1  Shaft  2  7/lC)  "x4'  keyseated. 

1  9  tooth  sprocket  wheel  for  No.  101  chain,  bore 

2  7/16,  keyseated  and  fitted. 
1  Spur  gear  00  tooth,  V-/_{  pitch,  .3"  face,  bore  2  7/1  (>" 

keyseated  and  fitted. 
1  Shaft  1 15/1 6"x4'  keyseated. 
1  Spur  Pinion  15  tooth,  li/j^"  pitch,  ?A/^'  face,  bore 

1 15/16,  keyseated  and  fitted. 
1  9  tooth  sprocket  wheel  for  No.  104  chain,  bore 

1  15/16"  keyseated  and  fitted. 
1  Shaft  2  7/16x8'  keyseated. 
1  12x9x2  7/16"  spur  paper  friction,  kej^seated  and 

fitted. 
1  Pacific  Coast  Standard  Wood  Saw  Machine,  for 

cutting  4'  slabs  into  16 "  lengths. 

200'  of  No.  78  Chain. 

180'  of  No.  104  and  C.  Chain. 

320'  of  No.  104  and  C.  Chain. 

40'  of  No.  124  Chain. 
.  900'  of  No.  74  Chain. 
90'  of  No.  78  Chain  ( Sec.  24) . 
90'  of  No.  104  and  C.  Chain  (Sec.  37). 

300'  of  No.  74  Chain  with  ''n"  attachment  every 

third  link  ( Slasher ) . 
25'  of  No.  82  Riveted  Chain. 
1  Shaft  2  7/16x28  keyseat. 
1  Spur  Gear  24x3  keyseat  and  fit. 
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1  9  Tooth  Xo.  104  Sprocket,  bore  2  &  7/16  keyseat 

and  tit. 
1  Shaft  1  15/10x3'  6 ". 
1  Spur  Pinion  12  Tooth,  I14  pitch,  3i/4  face,  l^eyseat 

and  tit. 
1  Sprocket  9  tooth  No.  101,  bore  1  15/10. 

Filed  September  28,  1911. 

G.  H.  MAKSH,  Clerk. 


And  afterwards,  to-wit,  on  the  28th  day  of  Septem- 
ber, 1911,  there  was  dul}^  tiled  in  said  Court, 
Praecipe  for  Subpoena,  in  words  and  figures  as 
follows,  to-wit: 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  


THE  PACIFIC  MACHINERY  COMPANY,  a 
corporation, 

Pla^itiff, 

V. 

THE  ORE(iON  (^ITY  LUMBER  AND  MANUFAC- 
TURIN(5^  COMPANY,  a  corporation,  JOHN  W. 
MOFFITT,  and  JOHN  J.  (X)(MvE,  as  assignees 
of  The  Oregon  City  Lund)er  and  Manufacturing 
Company,  and  F.  T.  MEYER. 

Defendants. 

To  the  (Merk   of  the  Circuit  Court  of  llie   riiited 
States,  for  the  District  of  Oregon  : 
You  are  here])y  requestcMl  to  issue  a  subpoena 
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in  the  above  entitled  action,  and  to  direct  service 
upon  The  Oregon  City  Lumber  and  Manufacturing 
Company  at  Oregon  City,  Oregon. 

IRA  BRONSON, 
Counsel  for  Plaintiff'. 

Filed,  September  28,  1911. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  30th  day  of  October, 
1911,  there  was  issued  out  of  said  Court  a  Sub- 
poena ad  Respondendum  in  words  and  figures  as 
follows,  to-wit: 

RETURN  ON  SERVICE  OF  WRIT. 

UNITED  STATES  OF  AMERICA,  1 

V  ss. 
District  of  Oregon.  j 

I  hereby  certify  and  return  that  I  served  the 
annexed  Subpoena  ad  Respondendum  on  the  therein- 
named  F.  T.  Meyer  by  handing  to  and  leaving  a 
true  and  correct  copy  thereof  together  with  the 
copy  of  the  Bill  in  Equity  with  him  personally  at 
Oregon  City  in  said  district  on  the  2Gth  day  of 
October,  A.  D.  1911. 

LESLIE  M.  SCOTT, 

U.  S.  Marshal. 
By  J.  B.  Marvin,  Deputy. 
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KETUEN  ON  SEKVICE  OF  WRIT. 

UNITED  STATES  OF  AMERICA,  ^ 
District  of  Oregon.  j 

I  hereby  certify  and  return  that  I  served  the 
annexed  Subpoena  ad  Respondendum  on  the  therein- 
named  The  Oregon  City  Lumber  &  Manufacturing 
Company,  a  corp.,  b}^  handing  to  and  leaving  a  true 
and  correct  copy  of  the  Subpoena  ad  Respondendum, 
together  with  the  copy  of  the  Comphiint  thereof, 
with  George  W.  Bohn  as  President  of  said  Com- 
pany Corporation  personally  at  Portland  in  said 
district  on  the  lath  day  of  October,  A.  D.  1911. 

LESLIE  M.  SCOTT, 

II.  S.  Marshal. 
By  Leonard  Becker,  Deputy. 


Tn  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  3843. 
In  Equity — Subpoena  ad  Respondendum. 

THE     PAC^IFIC     MACHINERY     COMPANY,     a 
corporation, 

Complainant, 
vs. 
THE  ORE(iON  (^ITY  LUMBER  AND  MANUFAC- 
TI"RIN(4  (^0:MPANY,  a  corporation,  JOHN  W. 
MOFFITT,  and  JOHN  J.  COOKE,  as  assignees 
of  The  Oregon  City  Lumber  and  Manufacturing 
(.^ompany,  and  F.  T.  MEYER. 

Defendants. 
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The  President  of  the  United  StxVtes  of  America, 

To  The  Oregon  City  Liiiiiber  and  Manufacturing 
Company,  a  corporation,  John  W.  Moffitt,  and 
John  J.  Cooke,  as  assignees  of  The  Oregon  City 
Lumber  and  Manufacturing  Company,  and  F.  T. 
Meyer,  Greeting: 

You,  and  each  of  ,you,  are  hereby  commanded 
that  you  be  and  appear  in  said  (Circuit  Court  of  the 
United  States,  at  the  Court  room  thereof,  in  the 
City  of  Portland,  in  said  District,  on  the  first  Mon- 
day of  November  next,  which  will  be  the  sixth  day 
of  November,  A.  D.  1911,  to  answer  the  exigency 
of  a  Bill  of  Complaint  exhibited  and  filed  against 
you  in  our  said  Court,  wherein  The  Pacific  Ma- 
chinery Company,  a  corporation,  is  complainant, 
and  you  are  defendants,  and  further  to  do  and  re- 
ceive what  our  said  Circuit  Court  shall  consider  in 
this  behalf,  and  this  you  are  in  no  wise  to  omit 
under  the  pains  and  penalties  of  what  may  befall 
thereon. 

And  this  is  to  command  you,  the  Marshal  of  said 
district,  or  your  deputy,  to  make  due  service  of  this 
our  writ  of  subpoena  and  to  have  then  and  there 
the  same. 

Hereof  fail  not. 

Witness  the  Honorable  Edward  D.  White,  Chief 
Justice  of  the  United  States,  this  28th  day  of  Sep- 
tember, in  the  year  of  our  Lord,  One  Thousand  Nine 
Hundred  and  Eleven,  and  of  the  Independence  of 
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the  United  States,  the  One  Hundred  and  Thirty- 
sixth. 

(Seal)  G.  H.  MARSH,  Clerk. 

By  J.  W.  Marsh,  Deputy  Clerk. 

MEMORANDUM  pursuant  to  Equity  Rule  No.  12 
of  the  Supreme  Court  of  the  United  States : 
The  defendant  is  to  enter  his  appearance  in  the 
above  entitled  suit  in  the  office  of  the  Clerk  of  said 
Court  on  or  before  the  day  at  which  the  above  writ 
is  returna])le ;  otherwise  the  complainant's  bill  there- 
in may  be  taken  pro  confesso. 

Returned  and  filed  October  30,  1911. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to- wit,  on  the  (Jtli  day  of  NoA^ember, 
1911,  there  was  duly  filed  in  said  Court,  praecipe 
for  appearance  of  defendants  in  Avords  and  fig- 
ures as  follows,  to-wit : 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  3848. 

THE     PACIEIC     MACHINERY     COMPANY,     a 

corporation. 

Complainant, 

v. 

THE  OREGON  CITY  LUMRER  AND  MANUFAC- 
TURINCSI  COMPANY,  a  corporation,  JOHN  W. 
MOFFITT,  and  JOHN  J.  (X)OKE,  as  assignees 
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of  The  Oregon  City  Lumber  and  Manufacturing 
Company,  and  F.  T.  MEYER, 

Defendants. 

To  the  Clerk  of  the  above  entitled  Court : 

You  will  please  enter  my  appearance  as  Solicitor 
in  the  above  entitled  cause  for  the  defendants  and 
each  of  them. 

C.  D.  &  D.  C.  LATOURETTE, 

DOLPH,  MALLORY,  SIMON  &  GEARIN. 

Filed,  November  6,  1911. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  Friday,  the  7th  day  of 
December,  1911,  the  same  being  the  57th  Judicial 
Day  of  the  regular  October,  1911,  term  of  said 
Court;  Present:  the  Honorable  Robert  S.  Bean, 
United  States  District  Judge  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to- 
wit : 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  3843. 

December  7,  1911. 

PACIFIC  MACHINERY  COMPANY, 

V. 

OREGON  CITY  LUMBER  &  MANUFACTURING 
COMPANY,  et  al. 

Now,  at  this  day,  on  motion  of  Mr.  John  M. 


104       F.  T.  Meyer  vs.  Pacifie  Maehineri)  Co. 

Geariii,  of  counsel  for  the  defendants  in  tlie  above 
entitled  cause,  it  is  ordered  that  said  defendants  he, 
and  they  are  hereby  allowed  ten  days  from  this  date 
in  which  to  plead  to  the  bill  of  complaint  herein. 


And  afterwards,  to-wit,  on  the  lith  day  of  Decem- 
ber, 1911,  there  was  duly  filed  in  said  Court, 
Dennirrer  in  Avords  and  figures  as  follows,  to- 
wit  : 

In  the  Cireuit  Court  of  flie  Vniied  States  for  the 
District  of  ()re<joiK 

THE  PACTFTC  MACHINERY  COMrANY,  a 
corporation. 

Plaintiff, 

V. 

THE  OKEGON  CITY  LUMBER  AND  MANUFAC- 
TURING COMPANY,  a  corporation,  JOHN  W. 
MOP'EITT  and  JOHN  J.  (M)()KE,  as  assignees 
of  The  Oregon  City  Lund)er  and  Manufacturing 
(Company,  and  F.  T.  MEYER, 

Defendants. 

Demurrer  of  tlie  defendants  Oregon  City  Lum- 
ber and  Manufacturing  (Vmipany,  John  W.  Mofiitt, 
and  John  J.  Cooke,  assignees  of  the  Oregon  City 
Lumber  and  Manufacturing  Company,  and  F.  T. 
^leyer. 

These  defendants  by  protestation  not  confessing 
all  or  any  of  the  matters  and  things  in  the  Plain- 
tiff's r>ill  of  Ccmiplaint  contained  to  be  true  in  such 
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manner  and  form  ns  the  same  is^  therein  set  forth 
and  alleged,  do  demnr  to  said  Bill  and  for  canse  of 
demurrer  show : 

I. 

That  said  Bill  doth  not  contain  an}^  matter  of 
equity  whereoii  this  Court  can  ground  any  decree 
or  giA^e  to  the  plaintiff  any  relief  against  these  de- 
fendants, or  either  of  them. 

WHEREFORE,  and  for  divers  other  good  causes 
of  demurrer  appearing  in  the  Bill,  defendants  doth 
demur  thereto  and  humbly  demand  the  judgment 
of  this  Court  whether  they  shall  be  compelled  to 
make  any  further  or  other  answer  to  the  said  Bill 
and  pray  to  be  hence  dismissed  with  their  costs  and 
charges  in  this  behalf  most  wi'ongfully  sustained. 

JOHN  J.  COOKE. 

STATE  OF  OREGON,        1 

I.   gg^ 

County  of  Multnomah.   | 

John  J.  Cooke  makes  solemn  oath  and  says :  that 
the  foregoing  demurrer  is  not  interposed  for  delay. 

JOHN  J.  COOKE. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  December,  A.  H.  1911. 
(Notarial  seal)  C.  I).  LATOURETTE, 

Notary  Public  for  Oregon. 

I  hereby  certify  that  in  my  opinion  the  fore- 
going demurrer  is  well  founded  in  point  of  law. 

JNO.  M.  GEARIN, 
Attorney  for  Defendants. 
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Copy  of  tlie  Avithin  demurrer  left  at  my  office 
for  plaintiff  this  14tli  day  of  December,  1911. 

G.  H.  MAKSH,  Clerk. 

Above  copy  mailed  to  Ira  Bronson,  attorney  for 
plaintiff,  addressed  to  Colman  Building,  Seattle, 
Wash.,  this  December  14,  1911. 

G.  H.  MARSH,  Clerk. 


Filed,  December  14,  1911. 


G.  H.  MARSH,  Clerk. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

And  afterwards,  to-Avit,  on  Monday,  the  27th  day 
of  May,  1912,  the  same  being  the  73d  Judicial 
Day  of  the  regular  March,  1912,  term  of  said 
Court;  Present:  the  Plonorable  Charles  E.  Wol- 
verton.  United  States  District  Judge  presiding, 
the  following  proceedings  Avere  had  in  said  cause, 
to-wit : 

In  the  District  Court  of  tJie  United  States  for  tlie 
District  of  Oregon. 

Order. 

THE  T*ACIFIC  MACHINERY  COMPANY,  a 
corporation, 

Plaintiff, 

V. 

THE  OREGON  CITY  LUMBER  AND  MANUFAC- 
TITRING  COMPANY,  a  corporation,  JOHN  W. 
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MOFFITT  and  JOHN  J.  COOKE  as  assignees 
of  The  Oregon  City  Lumber  and  Manufacturing 
Company,  and  F.  T.  Meyer, 

Defendants. 

At  this  time  this  matter  coming  on  to  be  heard 
upon  the  demurrer  filed  herein  by  defendants,  plain- 
tiff appearing  by  Ira  Bronson,  its  attorney,  and 
defendants  appearing  by  Dolph,  Mallory,  Simon  k 
Gear  in,  their  attorneys,  Avhereupon  the  said  de- 
murrer is  argued  and  submitted,  and  the  Court 
being  fully  advised  in  the  premises,  sustains  said 
demurrer. 

And  plaintiff,  by  its  attorney,  in  open  Court 
declining  to  plead  further. 

It  is  ordered,  considered,  adjudged,  and  decreed 

that  plaintiff's  bill  be  dismissed  and  that  defendants 

have   and   recover   judgTnent   against   plaintiff   for 

their  costs  and  disbursements  herein  taxed  at  $21.00. 

CHAS.  E.  WOLYERTOX,  Judge. 

Filed,  May  27,  1012. 

A.  M.  CANNON,  Clerk. 
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And  afterwards,  to-wit,  on  the  28tli  day  of  May, 
1912,  there  was  duly  filed  in  said  Court,  Cost 
Bill  in  words  and  figures  as  follows,  to-wit : 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Xo.  

THE  PACIFIC  MACHINERY  CO. 

THE  OREGOX  CITY  LUMBER  CO.,  et  al. 

Statement    of    disbursements    claimed    by    the 

in  the  above  entitled  cause,  A'iz. : 

Clerk's  fees ' $  1.00 

Attorney's  fees 20.00 

Total  taxed  at $21.00 

A.  M.  (GANNON,  Clerk. 
r>y  F.  II.  Drake,  Deputy. 

Xo.  :5S4:]. 

Tn  the  District  Court  of  tlie  United  States  for  the 
District  of  Oregon. 

THE  PACIFIC  MAC^HINERY  CO. 

vs. 
THE  OREGOX  (^ITY  LUMBER  CO.,  et  al. 

(^OSTIULL. 
Filed  May  2S,  1912. 

A.  M.  CAXXOX,  Clerk. 

DISTRICT  OF  ()RE(U)X,  ss. 

I,  Jno.  M.  (learin,  being  duly  sworn,  on  my  oath 
say  that  T  an)  one  of  the  attorneys  f(n'  the  defend- 
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ants  ill  the  above  entitled  cause;  that  the  disburse- 
ments set  forth  herein  have  been  actually  and  nec- 
essarily incurred  in  the  prosecution  of  this  suit; 
and  that  said  defendants  are  entitled  to  recover  the 
same  from  the  plaintiif  as  I  verily  believe. 

JNO.  M.  GEARIN. 

Subscribed  and  sworn  to  before  me  this  May  28, 
1912. 

A.  M.  CANNON, 

U.  S.  Comni'r. 

UNITED  STATES  OF  AMERICA,  ^ 

District  of  Oregon.  C 

T,  A.  M.  Cannon,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  and  attached  papers  con- 
stitute the  Judgment  Roll  in  Cause  No.  3843,  Pacific 
Machinery  Co.  vs.  Oregon  City  Lumber  Co.,  et  al., 
and  that  the  copies  of  Journal  entries  herein  are 
true  copies  of  the  same  and  of  the  whole  thereof. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  this  1 1th  day  of  June,  A.  D.  1912. 

A.  M.  CANNON,  Clerk. 
By  r.  H.  Drake,  Deputy  Clerk. 

Judgment  Roll  filed  June  14,  1912. 

A.  M.  CANNON,  Clerk. 


And  afterwards,  to-wit,  on  the  14th  day  of  Novem- 
ber, 1910,  there  Avas  duly  filed  in  said  Court  and 
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cause,  a  Petition  for  Writ  of  Error,  in  words 
and  figures  as  follows,  to-Avit : 

PETITION  FOK  WRIT  OF  ERROR. 

Now  comes  F.  T.  Mej^er,  defendant  herein,  and 
says  that  on  or  about  the  KJth  day  of  October,  this 
Court  entered  judgment  herein  in  favor  of  the  plain- 
tiff and  against  the  defendant,  ordering  and  ad- 
judging that  the  plaintiff  have  and  recover  of  and 
from  the  defendant  the  possession  of  all  of  the 
property  sued  for  in  this  action,  to-Avit :  all  the 
property  described  in  I*laintiff*'s  Complaint  herein 
except  the  last  nine  items  on  page  G  of  the  schedule 
attached  thereto  and  all  the  items  on  pages  7  and 
8  of  such  schedule,  saA^e  the  last,  or  in  the  eAent 
that  possession  thereof  be  refused  or  not  deliA'ered, 
that  the  plaintiff  haA^e  judgment  against  the  defend- 
ant for  the  sum  of  Fort,y-tAvo  Hundred  Forty-three 
and  50/100  Dollars  ($424:150),  Avith  interest  there- 
on at  the  rate  of  six  per  cent  per  annum  from  the 
10th  day  of  September,  lOlG,  and  that  the  phiintiff 
recoA'er  its  costs  herein,  in  Avhich  judgment  and  the 
proceedings  had  thereunto  certain  errors  Avere  com. 
mitted  to  the  prejudice  of  this  defendant,  all  of 
Avhich  Avill  more  in  detail  ai)i)ear  from  the  Assign- 
ment of  Errors  Avhich  is  filed  Avith  this  i)etitioii ; 

WHEREFORE,  this  defendant  i)rays  that  a  Writ 
of  Error  may  issue  in  this  behalf  to  the  United 
States  Circuit  ('ourt  of  Appeals  for  the  Niiilli  Cir- 
cuit for  the  correction  of  errors  so  complaiiuMl  of, 
and  that  a  transcript  of  the  record  i)roceedings  and 
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papers  in  this  cause,  duly  authenticated,  may  be 
sent  to  the  said  Circuit  Court  of  Appeals.  And 
defendant,  petitioner  herein,  prays  that  the  judg- 
ment rendered  in  this  cause  as  aboA^e  described  may 
be  reversed,  held  for  naught  and  that  said  cause 
be  remanded  for  further  proceedings. 

F.  T.  MEYER,  Petitioner. 
DOLPH,  MALLORY,  SIMON  &  GEARIN 
and  HALL  S.  LUSK, 
Attorneys  for  Defendant. 

Due  service  of  the  foregoing  petition  for  Writ  of 
Error  is  hereby  admitted  this  13th  day  of  Novem- 
ber, 1916. 

BRONSOX,  ROBINSON  &  JONES, 

Attorneys  for  Plaintiff. 

Filed  November  14,  1916. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  14th  day  of  Novem- 
ber, 1916,  there  was  duly  filed  in  said  Court  and 
cause,  an  Assignment  of  Errors,  in  words  and  fig- 
ures as  folloAvs,  to-wit: 

ASSIGNMENT  OF  ERRORS. 

The  defendant  in  this  action  in  connection  with 
his  Petition  for  a  Writ  of  Error,  makes  the  follow- 
ing ^^issignment  of  Errors,  which  he  avers  occurred 
upon  the  trial  of  the  cause,  to-wit: 


202       F.  T.  Meyer  vs.  Pad  fie  Machinery  Co. 

I. 

The  District  Court  of  the  United  States  for  the 
District  of  Oregon  erred  in  refusing  to  find  that  the 
personal  property  to  recover  the  possession  of  which 
this  action  was  brought  was  sokl  to  the  Oregon 
City  Lumber  &  Manufacturing  Compaii}^  for  the  pur- 
pose of  haA'ing  the  same  installed  in  and  to  become 
a  part  of  a  n]ill  then  in  course  of  remodeling  by 
said  Oregon  City  Lumber  &  Manufacturing  Com- 
pam%  and  in  refusin.g  to  find  that  the  plaintiff  had 
full  knowledge  at  the  time  of  such  sale  of  the  pur- 
])Ose  for  which  said  machinery  was  purchased  and 
would  l)e  used. 

IL 

The  said  Court  erred  in  refusing  to  find  that  said 
personal  property  became  a  part  of  the  said  mill 
owned  by  said  Oregon  City  Lumber  &  Manufac- 
turing Company  and  still  remains  attached  to  and 
a  part  of  said  mill. 

ITL 

The  said  Court  erred  in  deciding  that  said  per- 
sonal property  Avas  a  subject  of  replevin  and  in  not 
finding  that  Avhen  said  proi)erty  became  affixed  to 
said  mill  building  it  becanie  a  i)arl  of  the  realty 
and  no  longer  sul)ject  to  replevin. 

IV. 

The  said  Court  erred  in  deciding  that  the  said 
sale  of  said  i)ersonal  j)i'()perty  to  the  Oregon  City 
Lumber   &   ^Maimfacluring  Company   was   a   condi- 
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tional  sale,  and  in  refusing  to  find  tliat  the  same 
was  an  absolute  sale  and  vested  complete  title  to 
said  personal  property  in  the  Oregon  City  Lumber 
&  Manufacturing  Company. 

V. 

The  said  Court  erred  in  refusing  to  find  that  no 
memorandum  of  the  sale  of  said  personal  property, 
stating  the  terms  of  said  sale  or  any  description  of 
said  personal  property  or  signed  by  the  vendor  or 
vendee,  nor  any  memorandum  whatever  was  ever 
filed  in  the  County  Clerk's  ofiice  or  Kecorder's  office 
of  the  County  of  Clackamas,  State  of  Oregon,  at  any 
time. 

VI. 

The  said  Court  erred  in  refusing  to  find  that, 
although  the  sale  of  said  property  might  have  been 
intended  by  the  plaintiff  to  have  constituted  a  con- 
ditional sale,  retaining  title  to  the  property  in 
plaintiff,  3^et  by  the  provision  of  Section  7414, 
Lord's  Oregon  Laws,  plaintiff  not  having  filed  any 
memorandum  of  said  sale  as  required  by  that  sec- 
tion, the  condition  became  void,  and  the  title  vested 
absolutely  in  the  Oregon  City  Lumber  k  Manufac- 
turing Company. 

VII. 

The  said  Court  erred  in  refusing  to  find  that  on 
the  21st  day  of  April,  1911,  after  having  given  due 
notice  as  provided  hy  statute,  the  assignee  of  the 
Oregon  City  Lumber  &  Manufacturing  Company 
duh^  and  regularly  sold  all  of  said  personal  prop- 
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erly  to  the  defendant  in  tliis  snit,  and  delivered 
possession  thereof  to  said  defendant;  and  in  re- 
fusing to  find  that  the  phiintiff  herein  had  actual 
notice  thereof  and  Avas  present  at  the  time  of  said 
sale  and  made  no  objection  thereto. 

YIII. 

The  said  Court  erred  in  refusing  to  find  that  the 
plaintiff,  by  permitting  said  sale  and  by  being  pres- 
ent at  said  sale  and  not  objecting  thereto,  must  be 
held  to  have  Avaived  any  rights  Avhich  it  might  have 
had  and  is  now  estopped  to  assert  such  or  any  rights 
in  opposition  to  the  title  of  the  defendant  to  said 
property. 

IX. 

The  said  Court  erred  in  awarding  and  entering 
judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  possession  of  said  property,  or 
the  value  thereof,  and  in  not  awarding  and  enter- 
ing judgment  in  favor  of  the  defendant  for  his  costs 
and  disbursements. 

X. 

The  said  Court  erred  in  overiniling  defendant's 
objection  to  the  cpiestions  asked  the  witness  Edward 
T.  Garrett  as  to  the  significance  of  the  phrase  "ma- 
chinery contract,"  as  used  by  the  trade,  and  allow- 
ing said  witness  to  answer:  "Tt  is  a  general  term 
that  is  commonly  uscmI  in  llie  sale  of  machiner.y, 
whereby  the  vendor  intends  to  retain  title  until  the 
machinery  is  ])aid  for,"  and  said  Court  erred  in 
overruling   defendant's    objection    to    the    (piestion 
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asked  said  witness :  "How  does  it  compare  with 
tlie  phrase  "conditional  sale?",  and  in  allowing  said 
witness  to  answer:  "Synonymons."  (See  Bill  of 
Exceptions,  pages  2  and  3.) 

DOLPH,  MALLOKY,  SIMON  &  GEAKIN 
and  HALL  S.  LUSK, 
Attorneys  for  Defendant. 

Dne  service  of  the  foregoing  Assignment  of 
Errors  is  hereby  admitted  this  13th  day  of  Novem- 
ber, 1916. 

BKONSON,  EOBINSON  &  JONES, 

Attorneys  for  Plaintiff. 

Filed  November  14,  1916. 

G.  H.  MAKSH,  Clerk. 


And  afterwards,  to-wit,  on  Tuesday,  the  14th  day  of 
NoA^ember,  1916,  the  same  being  the  8th  Judicial 
Day  of  the  regular  November,  1916,  term  of  said 
Court;  Present:  the  Honorable  Charles  E.  Wol- 
A^erton,  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit : 

OEDER  ALLOWING  WRIT  OF  ERROR. 

On  this  14th  day  of  November,  1916,  comes  the 
defendant,  by  his  attorneys,  and  files  herein  and  pre- 
sents to  the  Court,  his  Petition,  praying  for  the 
allowance  of  a  Writ  of  Error  intended  to  be  urged 
by  it  and  praying  also  that  a  transcript  of  the  record 
and  proceedings  and  papers  upon  which  the  judg- 
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luent  herein  was  rendered,  dul}^  authenticated,  may 
be  sent  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Xinth  Circuit,  and  that  such  appeal 
and  furthei'  proceedings  may  be  had  as  may  be 
proper  in  the  premises.. 

On  consideration  whereof,  the  Court  does  allow 
the  Writ  of  Error  upon  the  defendant  giving  bond 
according  to  law,  in  the  sum  of  $5000,  which  shall 
oi)erate  as  a  supersedeas  bond. 

CHAS.  E.  WOLA^ERTON,  Judge. 


Filed  Xovember  U,  IDKi. 


G.  II.  MAKSH,  Clerk. 


And  afterwards,  to-wit,  on  the  11th  day  of  Xovem- 
ber, 1910,  there  was  duly  filed  in  said  Court  and 
cause,  a  Bond  r)ii  Writ  of  Error,  in  words  and 
figures  as  follows,  to-wit : 

BOXI)  OX  WRIT  OF  ERROR. 

KXOW  AI.l.  ^lEX  15Y  TUFSE  PRESEXTS, 
That  E.  T.  Meyer,  as  ])rincipal,  and  C.  I).  Latour- 
ette,  as  surety,  are  held  and  firmly  bound  unto  the 
said  plaintiff  above  named,  in  the  full  and  just  sum 
of  Five  Thousand  ($:),()00.00)  Dollars  to  be  paid  to 
the  said  i)laintiff,  its  successors  and  assigns;  to 
Avhich  ])ayment  Avell  and  truly  to  be  made,  we  bind 
ourselves  and  our  and  each  of  our  executors,  ad- 
ministrators and  assigns,  jointly  and  severally  by 
these  ])resents. 
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Sealed  with  our  seals  and  dated  this  14th  day  of 
Xovember,  A.  T).  1 010 ;  and, 

WPIEREAS,  lately  at  a  District  Court  of  the 
United  States  for  the  District  of  Oregon,  in  a  suit 
pending  in  said  Court  between  the  said  plaintiff 
and  the  defendant  above  named,  a  judgment  was 
rendered  against  the  said  defendant,  and  the  said 
defendant  having  obtained  a  Writ  of  Error  and 
tiled  a  copy  thereof  in  the  Clerk's  office  of  the  said 
-Court  to  reverse  the  judgment  in  the  aforesaid  suit, 
and  a  citation  directed  to  the  plaintiff  above  named 
citing  and  admonishing  it  to  be  and  appear  at  a 
session  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Xinth  Circuit,  to  be  holden  at  the  City 
of  San  Francisco,  in  said  Circuit,  on  the  ....  day  of 
next. 

Now,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  defendant  shall  prosecute  said 
Writ  of  Error  to  effect  and  answer  all  damages  and 
costs  if  he  fail  to  make  the  said  plea  good,  then  the 
above  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. 

Sealed  and  delivered  in  the  presence  of : 
B.  B.  McCarthy. 

F.  T.  MEYER, 

Principal. 

By  DOLPH,  MALLORY,  SIMOX  &  GEARIX, 

His  Attorneys. 

C.  D.  LATOURETTE  (seal). 

Surety. 
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Examined  and  approved  this  14tli  day  of  Novem- 
ber, A.  D.  1910). 

CHAS.  E.  WOLVERTON, 

Judge. 

I,  C.  D.  Latourette,  being  first  dul}'^  sworn,  say 
tliat  I  am  a  resident  of  the  State  of  Oregon  and  a 
freeholder,  and  am  Avorth  the  sum  of  Ten  Thousand 
Dollars,  over  and  above  my  just  debts  and  property 
exempt  from  execution. 

C.  D.  LATOURETTE. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  November,  A.  D.  1016. 

( Seal )  B.  B.  McCARTHY, 

Notary  Public  for  Oregon. 
My  Commission  expires  Oct.  29,  1919. 

Due  service  of  the  foregoing  Bond  on  Writ  of 
Error  is  hereby  admitted  this  13th  day  of  Novem- 
ber, 1910. 

BRONSON,  ROBINSON  &  JONES, 

Attorneys  for  Plaintiff. 

Filed  November  14,  191  (>. 

(i.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  l()th  day  of  Novem- 
ber, 191G,  there  was  duly  filed  in  said  Court  and 
cause,  a  I*raecipe  for  Transcript,  in  words  and 
figures  as  folloAvs,  to-wit : 
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PRAECTPE  FOR  TRANSCRIPT. 
To  the  Clerk  of  the  United  States  Court : 

Kindly  prepare  for  us  a  Transcript  of  Record 
in  the  above  cause,  and  include  therein  the  following 
documents : 

Amended  Complaint. 

Answer. 

Reply. 

Verdict. 

Judgment  of  October  1(),  1916. 

Bill  of  Exceptions. 

All  the  Exhibits  (except  those  which  are  copied 
in  the  Bill  of  Exceptions). 

Petition  for  Writ  of  Error. 

Assignment  of  Errors. 

Order  allowing  Writ  of  Error. 

Writ  of  Error. 

Bond. 

Citation  on  W^it  of  Error. 

DOLPH,  MALLORY,  SIMON  &  GEARIN 
and  HALL  S.  LUSK, 
Attorneys  for  Plaintiff  in  Error. 

Filed  November  16,  1916. 

G.  H.  MARSH,  Clerk. 


STIPULATION  WAIVING  JURY  TRIAL. 

It  is  hereby  stipulated  by  and  between  the  par- 
ties to  the  above  entitled  suit  that  a  jury  is  waived 
and  that  this  case  be  tried  without  the  intervention 
of  a  jury  by  the  court. 

BRONSON,  ROBINSON  &  JONES, 

Attorneys  for  Plaintiff. 
DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Defendant. 
Filed  January  4,  1916.        ^  jj*.  MARSH,  Clerk. 
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UNITED  STATES  OF  AMERICA,  ) 
District  of  Oregon.  .j 

T,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  pursuant 
to  the  foregoing  Writ  of  Error  and  in  obedience 
thereto,  do  hereby  certify  that  the  foregoing  printed 
transcript  of  record,  in  the  case  in  said  Court  in 
Avhich  The  Pacific  Machinery  Company,  a  corpora- 
tion, is  plaintiff  and  defendant  in  error  and  F.  T. 
Meyer  is  defendant  and  plaintiff  in  error,  has  been 
prepared  b}^  nie  in  accordance  with  the  hiAv  and  the 
rules  of  court,  and  in  accordance  with  the  direction 
of  the  praeci])e  for  transcript  filed  by  said  plaintiff 
in  error;  and  I  further  certif}^  that  the  foregoing 
transcript  is  a  full,  true  and  correct  transcript  of 
the  record  and  proceedings  had  in  said  C'ourt  in 
said  cause,  which  the  said  praecipe  designated  to  be 
included  therein,  as  the  same  appear  of  record  and 
on  file  at  my  office  and  in  my  custody. 

And  I  further  certify  that  the  cost  of  the  fore- 
going  transcript    is   $ ,   for   printing 

said  transcript,  and  that  the  same  lias  been  paid  by 
said  plaintiff  in  error. 

In  testimony  whereof  I  have 
hereunto  set  my  hand  and 
affixed  the  seal  of  said  Couit 
at  Portland,  in  said  District, 

this day  of  .January, 

1917. 

Clerk. 


No.    *'ji}^ 
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No. 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


F.  T.  MEYER, 

Plaintiff  in  Error, 


vs. 


THE  TACIFIC  MACHINERY  COMPANY, 

a  Corporation, 

Defendant  in  Error. 


Brief  on  33ef)alf  of  plaintiff  in  Crror 

Upon  Writ  of  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Oregon. 


STATEMENT  OF  THE  CASE 

Tliis  is  an  appeal  from  a  judgment  of  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon in  favor  of  the  Defendant  in  Error  for  the  pos- 
session of  personal  property  described  in  the  Com- 
plaint, or  if  possession  cannot  be  had,  for  the  sum 
of  $4243.50  and  costs.  (Page  ?>2,  Transcript  of 
Record.)  The  action  is  in  replevin  and  the  claim 
of  plaintiff  (Defendant  in  Error)  is  set  out  on  pages 
5,  6,  7,  Transcript  of  Record.  After  the  formal  parts 
of  the  Complaint,  plaintiff  says: 


III. 

"Tliat  the  plaintiff  now  is,  and  at  all  times  herein 
mentioned  has  been,  the  OAvner  of  and  lawfnlh"  en- 
titled to  the  possession  of  all  of  that  certain  per- 
sonal property  situate,  lying  and  being  in  the  mill 
•formerly  occupied  and  operated  by  the  Oregon  Cit}^ 
Lumber  Company  at  Oregon  City,  in  Clackamas 
County,  State  of  Oregon;  and  which  machiner}^  is 
more  particularly  described  and  itemized  in  the 
schedule  hereto  annexed  and  marked  Exhibit  "A," 
and  made  a  part  of  this  complaint." 

IV. 

"That  on  or  about  April  29th,  1909,  plaintiff  de- 
livered said  personal  property  to  The  Oregon  City 
Lumber  and  Manufacturing  Company,  a  corpora- 
tion, under  a  certain  contract  or  letter  in  ivritinf/, 
accepted  by  said  The  Oregon  City  Lumber  and  IMan- 
ufacturlng  Company,  by  the  terms  of  which  con- 
tract the  title  to  said  personal  property  remained 
in  the  plaintiff'  until  the  full  performance  of  the 
terms  and  conditions  of  said  contract  to  be  per- 
formed by  The  Oregon  Cit}"  Lumber  and  JManufac- 
turing  Company  and  the  payment  of  the  amount  of 
the  purchase  price  thereof,  and  that  in  case  said 
The  Oregon  City  Lund)er  and  Manufacturing  Com- 
pan.y  failed  to  perform  the  terms  and  conditions 
of  said  contract,  or  failed  to  make  the  payments 
provided  to  be  made  by  said  The  Oregon  City  Lum- 
ber   and    Manufacturing    Company,    said    contract 


sliould  become  void  at  the  election  of  tlie  plaintiff, 
and  said  property  immediately  returned  to  the 
plaintilf." 

V. 

"That  The  Oregon  City  Lumber  and  Manufac- 
turing Compaii}^  failed  to  perform  the  terms  and 
conditions  of  said  contract,  and  failed  to  pa}^  to  the 
plaintiff  the  purchase  price  provided  for  therein,  or 
any  part  thereof;  tJiat  tJic  plaintiff  has •  elected  to 
declare  said  contract  void  and  lias  given  notice 
thereof  to  The  Oregon  City  Lumber  and  Manufac- 
turing Company ;  that  The  Oregon  City  Lumber  and 
]\ranufacturing  Company  on  or  about  November 
10th,  1909,  made  an  assignment  for  the  benefit  of 
creditors  to  John  J.  Cooke  and  John  W.  Moffitt; 
that  said  John  J.  Cooke  and  John  W.  Moffitt,  as 
assignees  of  said  company,  on  April  20,  1911,  as- 
sumed to  sell  all  of  the  jjroperty  of  said  company, 
including  the  propert}^  above  described,  to  the  de- 
fendant, F.  T.  Mejer,  and  placed  said  defendant 
in  possession  thereof;  that  said  defendant  was  in- 
formed, and  had  notice  that  said  contract  between 
the  plaintiff  and  The  Oregon  City  Lumber  and  Man- 
ufacturing Company  had  been  declared  void,  and 
had  notice  and  was  informed  that  the  plaintiff  Avas 
the  owner  of  said  propert}^" 

These  allegations  are  all  denied  b}^  defendant 
(Plaintiff  in  Error)  and  a  separate  answer  and 
defense  is  set  up,  as  follows  (pages  18, 19,  20  and  21, 
Transcript  of  Record)  : 


4 
VI. 

"And  this  defendant  for  a  fnrtlier  and  separate 
answer  and  defense  ^herein,  alleges : 

"That  on  or  about  the  10th  day  of  Xovember,  1909, 
the  Oregon  City  Lumber  &  Manufacturing  Companj^ 
was  a  corporation,  organized  and  existing  under  the 
laws  of  the  State  of  Oregon,  and  Avas  the  legal 
owner  and  in  possession  in  Clackamas  County,  Ore- 
gon, of  all  the  property  mentioned  in  Plaintiff's 
Amended  Complaint;  that  on  said  10th  day  of  No- 
vember, 1909,  said  corporation  being  in  failing  cir- 
cumstances, made  an  assignment  for  the  benefit  of 
all  its  creditors  to  John  J.  Cooke  and  John  W. 
Moffitt  and  executed  in  due  form  of  law  a  deed  of 
general  assignment  under  the  laws  of  the  State  of 
Oregon,  which  deed  was  executed  and  acknowledged 
so  as  to  entitle  it  to  be  recorded,  and  was  duly  re- 
corded in  liook  ;>,  page  205,  Record  of  Deeds  for 
Clackamas  County,  Oregon,  Avhere  said  i>roi)erty 
was  situated;  that  said  assignees  duly  (qualified  as 
such  and  accepted  said  trust  and  immediately  Avent 
into  i)Ossession  of  all  said  propert3\" 

"That  on  or  about  the  21st  day  of  April,  1911, 
said  John  J.  Cooke  and  said  John  W.  Moffitt,  as 
such  ^Vssignees,  in  accordance  with  laAV  duly  sold 
all  said  proi)erty  at  jmblic  auction  to  the  highest 
and  best  bidder  for  cash  in  United  States  Cold  Coin; 
that  prior  to  said  sale,  said  sale  was  duly  adver- 
tised according  to  law  and  phiintiff"  had  due  notice 
of  said  sale  and  of  the  time  and  place   when   the 


same  was  to  take  place,  and  tlie  terms  thereof,  and 
was  represented  at  said  sale  by  E.  I.  Garrett,  its 
General  Agent  and  Manager." 

"That  at  said  sale  this  defendant  bid  in  the  said 
property  and  the  whole  thereof  and  became  the  pur- 
chaser of  all  said  property  and  the  same  Avas  deliv- 
ered to  him  by  said  John  J.  Cooke  and  said  John 
W.  Moffttt  and  defendant  Avent  into  possession 
thereof  at  once  and  defendant  has  ever  since  re- 
mained and  now  is  in  possession  of  the  same." 

''That  at  said  sale  the  said  plaintiff  was  present 
by  its  General  Agent  and  Manager,  E.  I.  Garrett, 
and  made  no  objection  to  said  sale  and  made  no 
claim  to  said  property",  or  any  part  thereof,  and 
consented  to  said  sale." 

"That  at  such  sale  this  defendant  was  the  high- 
est and  best  bidder  and  bought  said  property  at 
public  auction  in  good  faith  and  for  full  value." 

"That  neither  said  John  J.  Cooke  nor  John  W. 
Moffitt  nor  this  defendant  ever  had  any  notice  or 
knowledge  that  there  was  any  actual  or  pretended 
defect  in  the  title  to  said  property,  or  that  plain- 
tiff claimed  that  it  had  any  interest  in  said  prop- 
erty except  as  a  general  unsecured  creditor  of  said 
Oregon  City  Lumber  &  Manufacturing  Company, 
and  this  defendant  alleges  that  he  was  on  said 
Ai:)ril  21st,  1911,  ever  since  has  been  and  noAv  is  a 
bona  fide  purchaser  in  good  faith  for  full  value  of 
all  said  property." 

"And  this  defendant  alleges  that  plaintiff  by  rea- 
son of  its  participation  in  said  sale  and  because  it 
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stood  by  and  permitted  tliis  defendant  to  purchase 
the  same  at  said  sale  in  the  manner  and  under  the 
conditions  hereinabove  alleged,  is  and  of  right 
ought  to  be  forever  estopped  to  set  up  any  claim  or 
title  to  said  property,  or  any  part  thereof  as  against 
this  defendant,  and  particularly  the  claim  set  out 
in  Plaintiff's  Amended  Complaint." 

^'And  this  defendant  further  alleges  that  when 
said  personal  property  was  sold  by  plaintiff  on  said 
29th  day  of  April,  1909,  it  was  sold  for  the  purpose 
of  being  used  in  a  lumber  and  planing  mill,  and 
plaintiff*  had  actual  knowledge  that  it  Avould  be 
used  for  that  purpose.  That  upon  its  being  deliv- 
ered on  said  April  29th,  1909,  to  said  Oregon  City 
Lund)er  &  Manufacturing  Company,  it  was  imme- 
diately, Avith  plaintiff's  knowledge,  used  for  the 
purpose  above  set  out,  and  a  large  i)ortion  of  it 
became  attached  to  and  a  part  of  the  realty  of  said 
mill  and  became  a  fixture  tliat  could  not  thereafter 
be  removed,  and  defendant  alleges  that  the  said  per- 
sonal property  was  attached  and  is  a  part  of  the 
realty  and  not  subject  to  replevin." 

Upon  the  issues  thus  j^resented  the  case  w^as  tried 
by  the  Court  without  a  jury,  resulting  in  the  judg- 
ment for  plaintiff'  as  above  set  out. 

The  riaintiff"  in  Error  assigns  the  following  er- 
rors relied  upon  as  i)rovided  by  Subdivision  "b," 
Kule  24  of  this  Court : 


I. 

The  District  Court  of  the  United  States  for  the 
District  of  Oregon  erred  in  refusing  to  lind  that  the 
personal  property  to  recover  the  possession  of  which 
this  action  was  brought  was  sold  to  the  Oregon 
City  Lumber  &  Manufacturing  Company  for  the  pur- 
pose of  having  the  same  installed  in  and  to  become 
a  part  of  a  mill  then  in  course  of  remodeling  by 
said  Oregon  Cit}^  Lumber  &  Manufacturing  Com- 
pany, and  in  refusing  to  find  that  the  plaintiff  had 
full  knowledge  at  the  time  of  such  sale  of  the  pur- 
pose for  Avhich  said  machinery  Avas  purchased  and 
would  be  used. 

II. 

The  said  Court  erred  in  refusing  to  find  that  said 
personal  property  became  a  part  of  the  said  mill 
owned  by  said  Oregon  City  Lumber  &  Manufac- 
turing Company  and  still  remains  attached  to  and 
a  part  of  said  mill. 

III. 

The  said  Court  erred  in  deciding  that  said  per- 
sonal property  Avas  a  subject  of  replevin  and  in  not 
finding  that  when  said  property  became  affixed  to 
said  mill  building  it  became  a  part  of  the  realty 
and  no  longer  subject  to  replevin. 

IV. 

The  said  Court  erred  in  deciding  that  the  said 
sale  of  said  personal  i:)roperty  to  the  Oregon  City 
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Lumber  &  Manufacturing  Company  was  a  condi- 
tional sale,  and  in  refusing  to  find  that  tlie  same 
was  an  absolute  sale  and  A^ested  complete  title  to 
said  personal  property  in  the  Oregon  City  Lumber 
&  Manufacturing  Company. 

Y. 

The  said  Court  erred  in  refusing  to  find  that  no 
memorandum  of  the  sale  of  said  personal  property, 
stating  the  terms  of  said  sale  or  any  description  of 
said  personal  property  or  signed  by  the  vendor  or 
vendee,  nor  any  memorandum  whatever  was  ever 
filed  in  the  Count}"  Clerk's  offtce  or  Recorder's  ofiice 
of  the  County  of  Clackamas,  State  of  Oregon,  at 
an}'  time. 

VI. 

The  said  Court  erred  in  refusing  to  find  that, 
although  the  sale  of  said  property  might  have  been 
intended  by  the  plaintiff  to  have  constituted  a  con- 
ditional sale,  retaining  title  to  the  property  in 
plaintiff,  yet  by  the  provision  of  Section  7414,  Lord's 
Oregon  Laws,  plaintiff  not  having  filed  any  memo- 
randum of  said  sale  as  recpiircMl  by  that  section, 
the  condition  became  void,  and  the  title  vested  abso- 
lutely in  the  Oregon  City  Lumber  &  Manufacturing 
Compan}^ 

VII. 

The  said  Court  erred  in  refusing  to  find  that  on 
the  21st  day  of  April,  1911,  after  having  given  due 
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notice  as  proAided  b}^  statute,  tlie  assignee  of  tlie 
Oregon  City  Lumber  &  ^Manufacturing  Company 
duly  and  regularly  sold  all  of  said  personal  prop- 
erty to  tbe  defendant  in  this  suit,  and  delivered 
possession  thereof  to  said  defendant;  and  in  re- 
fusing to  find  that  the  plaintiff  herein  had  actual 
notice  thereof  and  was  present  at  the  time  of  said 
sale  and  made  no  objection  thereto. 

VIII. 

The  said  Court  erred  in  refusing  to  find  that  the 
Ijlaintiff,  by  permitting  saitl  sale  and  by  being  pres- 
ent at  said  sale  and  not  objecting  thereto,  must  be 
held  to  have  Availed  any  rights  which  it  might  have 
had  and  is  now  estopped  to  assert  such  or  any  rights 
in  opposition  to  the  title  of  the  defendant  to  said 
property. 

IX. 

The  said  Court  erred  in  awarding  and  entering 
judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  possession  of  said  property,  or 
the  value  thereof,  and  in  not  awarding  and  enter- 
ing judgment  in  favor  of  the  defendant  for  his  costs 
and  disbursements. 

X. 

The  said  Court  erred  in  overruling  defendant's 
objection  to  the  questions  asked  the  witness  Edward 
I.  Garrett  as  to  the  significance  of  the  phrase  "ma- 
chinery contract,"  as  used  by  the  trade,  and  allow- 
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iiig-  said  Avitness  to  answer:  "It  is  a  general  term 
that  is  commonly  used  in  the  sale  of  machinery, 
whereby  the  vendor  intends  to  retain  title  until  the 
machinery  is  paid  for/'  and  said  Court  erred  in 
overruling  defendant's  objection  to  the  question 
asked  said  witness:  "How  does  it  compare  Avith 
the  phrase  'conditional  sale'?",  and  in  alloAving  said 
Avitness,to  ansAver:  "SAmonymous.''  (See  Bill  of 
Exceptions,  pages  2  and  '^.) 

BRIEF  OF  ARGUMENT 
I. 

Conditional  sales  intended  as  security  in  lieu  of 
a  mortgage  are  not  faA^ored,  as  against  creditors 
and  vendees. 

Houser  &  Haines  Mfg.  Co.  v.  HargroA^e,  Gl 

Pac.  (Cai.)  (;(;o. 

Stockton  Savings  &  Loan  Soc.  v.  Purvis,  112 
Vi\].  241;  44  Pac.  r)()l. 

II. 

Where  a  contract  for  the  conditional  sah^  of  per- 
sonal property  has  been  broken  by  the  vendee,  the 
seller  may  have  a  choice  of  one  of  four  distinct 
i*emedies,  among  Avhicli  he  nmy  AvaiA^e  a  return  of  the 
proi)erty,  treat  the  contract  as  executed  on  his  part, 
and  recover  from  IIh^  biiycM-  the  agreed  price. 

Ilen-ing-.Marviii  (\).  v.  Smith,  4:5  Ore.  IJl."),  :]21. 
Thienes  v.  Francis,  i\i)  Ore.  171,  178. 
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III. 

Plaintiff  in  Error  contends  tliat  the  proof  shows 
that  the  sale  Avas  absolute,  and  the  claim  that  it  was 
conditional  Avas  purely  an  afterthought  on  the  part 
of  Defendant  in  Error.  And,  furthermore,  even  if 
the  sale  Avas  conditional.  Defendant  in  Error  AA^aiA  ed 
its  right  to  retake  the  property : 

1st.  By  claiming  a  lien  on  the  same  for  the  pur- 
chase price  (pp.  ()7-()8  Tr.,  Plaintiff's  Ex.  B)  and 
by  tiling  a  bill  in  equity  in  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  by  Avhich 
it  sought  to  establish  an  equitable  lien  upon  said 
property  (Tr.  pp.  178-197,  Judgment  Koll  No.  5205, 
The  Pacific  Machinery  Co.  a^  Oregon  City  Lumber 
Co.,  et  al.) 

The  assertion  of  a  lien  upon  property  is  incon- 
sistent AAdth  the  existence  of  title  in  the  one  assert- 
ing it,  is  an  unequiA  ocal  act  on  his  part  to  treat  the 
property  as  that  of  another,  and  a  Avaiver  and  aban- 
donment of  the  title  reserA^ed  on  the  sale. 

A'^an  Winkle  v.  CroAvell,  146  U.  S.  42,  50. 
Hickman  v.  Kichburg,  26  So.  136;  122  Ala. 

6.38. 
Whitney  x.  Abbott,  77  X.  E.  524;  191  Mass.  59. 
Richards  v.  Schreiber,  67  X.  W.  569,  572;  98 

la.  422. 
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On  tlie  same  principle,  an  action  for  tlie  pur- 
cliase  price  of  property  sold  nnder  conditional  sale 
contract,  waives  the  right  to  the  title. 

Butler  Y.  Dodson  &  Son,  94  S.  ^V.  703,  704; 

78  Ark.  5G9. 
Frisch  v.  Wells,  200  Mass.  429;  8()  X.  E.  775; 

23  L.  K.  A.  (X.  S.)  144.    Xote. 
Smith  Y.  Barber,  53  X.  E.  (Tnd.)  1014,  lOlG. 

2nd.  The  stipulation  in  the  letter  of  April  29, 
1909  (Tr.,  p.  34,  Blaintiff's  Ex.  "A"),  for  $1500  cash 
payment  on  arrival  of  the  machiner}"  was  Avaived 
by  accepting  $100  and  failing  to  demand  the  rest 
upon  delivery,  and  by  failing  to  demand  the  return 
of  the  propert}^  when  the  balance  Avas  not  paid. 

Ewing  V.  Sylvester,  94  S.  ^Y.  (Tex.)  405. 
Parker  v.  P>axter,  80  X.  Y.  580. 
Scudder  v.  Bradbury,  100  Mass.  422,  427. 
Scharff  v.  ^Meyer,  133  Mo.  428;  34  S.  W.  858. 

Tu  Johnson  v.  lankovetz,  110  l*ac.  .*>99,  relied  on 
l)y  Defendant  in  Error  upon  the  argument  beh)\v,  an 
action  of  replevin  to  recover  two  guns  from  an 
innocent  purchaser,  the  Court  says,  speaking  of  a 
sale  conditional  upon  cash  payment: 

"If  the  price  is  not  [)aid  at  the  time  of  the 
delivery  of  the  goods,  the  vendor  may  innnr- 
diatcJy  reclaim  them''; 

and  further, 

"Some  authorities  hold  that,  in  case  of  an 
innocent   purchaser   from   the   vendee,   waiver 
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will  be  more  readily  inferred  from  delivery,  if 
there  is  no  express  reservation  of  title." 

lY. 

The  Oregon  City  Lumber  &  Manufacturing  Co., 
the  vendee,  made  an  assignment  of  all  its  property 
for  the  benefit  of  creditors  (Defendant's  Ex.  8,  Tr. 
pp.  176-178)  ;  the  Assignees  sold  the  property,  includ- 
ing the  machinery  sued  for,  to  the  Plaintiff  in  Error ; 
Defendant  in  Error,  with  full  knowledge  of  all  the 
facts^ — of  the  insolvency  of  the  Lumber  Company — 
of  the  assignment  for  the  benefit  of  creditors — of  the 
advertisement  of  all  this  and  other  property  for  sale 
to  satisfy  in  so  far  as  it  might  the  claims  of  all 
creditors — of  the  postponement  of  the  sale  to  accom- 
modate the  Machinery  Company — of  the  final  fixing 
of  the  date  for  April  20th,  1911 — having  sent  its 
Treasurer  from  San  Francisco  for  the  puri)0se  of 
attending  the  sale — made  no  effort  to  replevin  this 
property  or  to  prevent  the  sale  or  notify  intending 
purchasers  of  any  defect  in  the  title — and  is  thereby 
estopped  to  claim  it  now.  (See  Tr.  pp.  114-115,  117- 
118,  121-12G.) 

A  part}^  who  negligently  or  culpably  stands 
by  and  allows  another  to  contract  on  the  faith 
and  understanding  of  a  fact  Avhich  he  can 
contradict,  cannot  afterwards  dispute  that  fact 
in  an  action  against  the  person  whom  he  has 
himself  assisted  in  deceiving. 

11  A.  &  E.  Ency.  (2nd  Ed.),  p.  429. 
Thompson  v.  Blanchard,  4  N.  Y.  303,  309. 
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Gregg  Y.  Wells,  10  Adolpli  &  Ellis,  90. 
Deneger  v.  Sonser,  G  Wend.  43G. 


V. 

The  machinery  Avas  attached  to  the  real  estate 
so  as  to  become  a  fixture  thereto  (Tr.,  pp.  88-89)  ;  no 
memorandum  of  the  sale  was  ever  recorded  in  the 
office  of  the  Recorder  or  County  Clerk;  and  the 
condition  reserving  title,  if  any  .existed,  was  there- 
fore void  as  to  purchasers. 

Section  7414,  Lord's  Oregon  Laws. 
Chilberg  v.  Smith,  174  Fed.  805,  808. 

VI. 

Usage  can  be  proved  only  by  the  testimony  of  at 
least  two  competent  witnesses. 

Section  801 ,  Lord's  Oreoon  Laws. 


? 


VII. 

Opposing  authorities  distinguished: 

We  desire  in  this  place  to  refer  to  two  authori- 
ties relied  on  l)y  Defendant  in  Error  below,  and 
cited  in  the  opinion  of  the  District  Court,  printed 
at  page  25  of  the  Transcript. 

Luiidberg  v.  Kitsap  County  Bank,  1:19  Tac. 
7()9. 

The  right  of  plaintiff  in  this  case  to  obtain  a 
judgment  against  the  bank  for  an  amount  due  under 


15 

its  note  and  mortgage  on  certain  mill  property  de- 
pended upon  Avhetlier  or  not  the  sale  of  the  property 
by  one  Cordz  to  Johnson  &  Lundberg  was  condi- 
tional or  absolute.  The  contract  of  sale  was  in 
Avriting  and  Avas  held,  with  other  circumstances  in 
the  case,  to  evidence  a  conditional  sale,  and  the 
defendant  prevailed. 

In  the  following  particulars  the  case  is  mani- 
festly to  be  distinguished  from  the  case  at  bar : 

1st.  The  writing  which  provided  for  cash  pay- 
ment and  notes  contained  this  clause : 

"And  in  case  of  failure  of  the  said  Johnson 
&  Lundberg  to  make  any  of  the  above  payments, 
thei/  shall  forfeit  payments  already  made  hy 
tliem,  and  if  a  dry  kiln  is  huilt,  it  also  shall  he 
forfeited  to  7neJ' 

2nd.  Cordz,  the  vendor,  regarded  it  as  a  condi- 
tional sales  contract,  assigning  it  as  such  to  the 
bank. 

3rd.  Everybody  else,  who  had  anything  to  do 
Avith  it  regarded  it  as  a  conditional  sales  contract, 
except  Lundberg,  the  plaintiff,  Avho  claimed  under 
a  mortgage  on  the  property  sold. 

Landigan  v.  Mayer,  51  Pac.  (Ore.)  649. 

Cited  in  the  opinion  (Tr.,  p.  30),  to  the  propo- 
sition that  "the  manner  in  which  the  machinery  was 
attached  to  the  mill  frame  excludes  the  notion  that 
it  became  part  of  the  realty."     But  we  call  atten- 
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tion  to  the  fact  tliat  Plaintiff  in  Error  purcliased 
the  realty,  and  the  opinion  in  this  case  (Avritten  by 
Judge  Wolverton  Avhen  a  member  of  the  Supreme 
Court )  proceeds : 

"A  purchaser,  however,  of  the  realty  to 
which  such  property  has  become  so  annexed  for 
value  and  without  notice  or  knowledge  of  the 
distinctive  character  cast  upon  it  b}^  the  agree- 
ment, Avill  take  it  as  a  part  and  parcel  of  the 
realty,  and  his  title  Avill  prevail  as  against 
those  claiming  under  the  agreement.  (Citing 
Muir  Y.  Jones,  23  Or.  332;  Forrest  y.  Nelson, 
108  Pa.  St.  48.)" 

Meyer  purchased  the  realty  together  Avith  the 
machinerj^ 

A  lease  carrying  the  right  to  possession,  Avith  the 
lessee  in  possession,  must  be  construed  as  realty 
Avithin  the  meaning  of  Section  7414,  L.  O.  L. 

ARGUMENT 

The  history  of  the  case  as  disclosed  by  the  evi- 
dence is  as  folloAvs : 

Prior  to  April  21),  190!),  pr()l)ably  a  moiith  prior, 
the  Oregon  City  Lumber  &  JNIanufacturing  Company 
had  determined  to  increase  the  capacity  of  their 
mill  at  Oregon  City,  and  Avere  in  need  of  additional 
machinery.  They  prepared  a  plan  and  specifica- 
tions of  AA^hat  machinery  they  Avanted  and  submitted 
the  same  to  various  machinery  houses  for  figures, 
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and  among  the  rest,  to  the  Pacific  Machinery  Com- 
pany. Upon  the  receipt  of  replies  from  the  differ- 
ent honses,  the  bid  of  the  Pacific  Machinery  Com- 
pan}^  was  the  lowest,  or  at  least  the  most  desirable, 
and  Mr.  Wm.  G.  Bohn,  President  of  the  Oregon 
City  Lumber  &  Manufacturing  Company,  came  to 
Portland  to  take  up  with  the  Manager  of  the  Pacific 
Machinery  Company  the  details  of  the  contemplated 
contract  Avith  that  company  for  furnishing  the 
machinery. 

On  April  29,  1909,  the  parties  met  in  Portland, 
at  Avhich  meeting  the  following  offer  and  accept- 
ance was  agreed  upon  (p.  34,  Transcript  of  Kecord)  : 

"Portland,  Oregon,  April  29,  1909. 
Oregon  Cit}'  Lumber  &  Mfg.  Co., 

Oregon  City,  Oregon. 
Gentlemen : 

We  propose  to  furnish  joii  machinery  in  ac- 
cordance Avith  attached  specifications  for  the 
sum  of  $4095.00,  including  a  11x14  Beck  type 
enginee  feed,  AA'^hich  is  not  mentioned  in  the 
specifications,  deliA^ery  to  be  made  at  Portland. 
Terms  to  be  $1500.00  cash  on  arriA^al  of  the  ma- 
chinery, balance  to  be  paid  in  equal  payments 
of  tAA^o,  three,  four  and  fiA^e  months  dating  from 
shipment  of  machinery.  Transaction  to  be  coa- 
ered  by  machinery  contract,  AAdth  notes  on  de- 
ferred paj^ments  bearing  interest  at  87c,  notes 
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to  be  endorsed  b}^  the  company  as  well  as  by 
your  Mr.  Bohn  and  Mr.  Collins,  personally. 

Yours  trul}^, 
Pacific  Machinery  Company, 
Accepted :  Thos.  Garrett,  Mgr. 

Oregon  City  Lumber  &  Manfg.  Co. 

By  Wm.  Ct.  Bohn,  Brest. 

George  W.  Collins." 

$100.00  cash  was  paid  at  the  time  of  the  signing 
of  this  paper  (p.  74,  Transcript  of  Kecord).  How 
soon  after  this  was  signed  delivery  began  does  not 
appear.  Garrett,  who  had  the  matter  in  charge, 
does  not  remember  and  has  no  record  of  the  first 
shipment  (p.  48,  Transcript),  and  Bohn  says  they 
were  very  dilatory  and  delayed  the  Lumber  Com- 
pany a  great  deal  (pp.  To  and  78,  Transcript). 
However,  plaintiff  (Defendant  in  Erroi^)  did  begin 
delivery  and  by  July  23  had  delivered,  according  to 
their  opinion,  apparently  all  of  what  was  described 
in  the  specifications.  ['}>  to  this  tinic  plaintiff  never 
made  any  demand  for  moneys  and  never  asked  to 
have  a  conditional  sales  eontraet  siyned.  On  July 
23,  or  a  few  days  after  that  ( IJohn,  p.  75,  Transcript) , 
plaintiff  presented  to  the  Lumber  C()mj)any  the  fol- 
lowing statement  of  account  (Transcript,  i)age  142, 
Defendant's  Exhibit  3)  : 
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"Defendant's  Exhibit  3. 

Portland,  Ore.,  July  23rd,  1909. 
Oregon  City  Lumber  &  Manfg.  Co., 
Oregon  City. 

Pacific  Machinery  Co. 

49  First  Street. 
Dealers  in  all  kinds  of 
Machinery  and  Mill  Supplies. 
Interest  at  10  7o  per  annum  cliarged  on  all 
Past  Due  Accounts. 
To  Balance — 

Contract $4695.00 

Sheets  10-16-17-19-23,  &c 1115.00 

Add'l  Charge  bit  auto  trim- 
mer and  complete  set  Iron 

Works 350.00 

Bill  herewith  for   steel  pul- 
leys, boxes,  collars,  &c.  . . .     168.54 

$6328.54 

On  May  5th,  1909,  we  received  $100.00.  De- 
duct this  amount  from  $2035.54  that  is  due  upon 
execution  of  this  contract.  In  other  words,  get 
a  check  for  $1935.54  and  the  notes  signed,  also 
contract." 

Accompanying  this  was  an  executory  contract 
(Defendant's  Exhibit  4,  pages  142-145,  Transcript). 
When  this  was  presented  to  the  Lumber  Company 
for  signature  the  Lumber  Company  refused  to  sign 
it.    What  then  occurred  is  described  by  Bohn  and 
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his  testimony  is  undisputed.    On  direct  examination 
Bolm  sa3^s  (pages  70-77-78  of  tlie  Transcript)  : 

''Q.  Now,  ]Mr.  Bohn,  who  brought  you  that 
paper,  or  how  did  you  get  it — the  one  you  now 
hold  in  your  hand? 

A.  Why,  I  am  not  certain,  but  I  thinlv  that 
Mr.  Garrett  must  have  given  it  to  us. 

Q.    This  one  that  is  in  court? 

A.    Yes,  sir,  I  think  so. 

Q.    Or  the  other  one? 

A.  No,  this  one  here.  I  never  saAV  the  other 
one. 

Q.    Thomas  Garrett? 

A.  I  don't  lielieve  I  ever  saw  the  other  Gar- 
rett ;  don't  know  him. 

Q.  You  think  Mr.  Thomas  Garrett?  Some- 
body gave  it  to  you,  anyway? 

A.    Yes,  sir. 

Q.    That  was  what  date? 

A.    This  is  July  2:h'd. 

Q.  1901).  Up  to  that  time  had  anybody  ever 
said  anything  at  all  to  you  about  a  conditional 
bill  of  sale? 

A.    No. 

Q.  Did  you  agree  to  take  a  conditional  bill 
of  sale? 

A.    Xo,  sir. 

Q.  When  this  was  presented  to  you,  Avhat 
did  von  sav  about  it? 
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A.  Why,  I  just  simply  refused  to  exeecute 
it.    That  is  all. 

Q.    You  told  him  that  was  not  the  contract? 

A.    I  didn't  execute  it.    We  didn't  execute  it. 

Q.    And  then  what  happened  about  it? 

A.  Why,  the  next  thing  I  know,  Mr.  Bron- 
son  here,  I  think,  called  on  us  and  asked  for  a 
settlement  of  the  account. 

Q.    When  was  that? 

A.  Oh,  that  was  long  after  this.  I  don't 
know  how  long.  But  it  Avas  some  time  after 
that,  anyway. 

Q.  Do  you  remember  when  the  concern  Avent 
into  insoh^ency,  Avhen  there  Avas  an  assignment? 

A.  No,  I  don't  knoAv  those  dates.  I  haA^en't 
them  in  my  mind.  I  objected  to  the  payment 
of  this  account,  because  I  thought  Ave  Avere 
entitled  to  a  discount  for  delay  in  shipping, 
along  Avith  changes  and  other  things. 

Q.  Well,  you  say  you  objected  to  the  pay- 
ment of  the  account? 

A.    Yes,  sir. 

Q.  You  considered,  then,  that  yon  had  made 
a  contract  Avhereby  jon  OAved  this  money  if  they 
had  complied  Avith  their  contract? 

Q.  AVhat  do  joii  mean  AA^hen  you  say  joii 
thought  you  AA^ere  entitled  to  a  rebate? 

A.    W^ill  you  repeat  that? 

Q.  A'Miat  do  you  mean  Avhen  you  say  that 
you  thought  you  AA^ere  entitled  to  a  rebate  on  that 
account  ? 
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A.  WhA^,  tliey  delayed  us  in  tlie  shipment 
of  that  machinery,  we  thought,  beyond  all  rea- 
son, and  it  Avas  just  at  a  critical  time  in  the 
organization  and  starting  of  that  business,  and 
not  getting  this  machinery  embarrassed  it  very 
much  at  that  time,  and  Ave  thought  Ave  Avere 
entitled  to  a  discount  in  their  bill,  and  made  a 
demand  on  them  for  a  discount. 

Q.  That  is,  for  a  discount  on  the  amount 
AA^hich  you  understood  Avas  owing? 

A.    Yes,  sir. 

Q.  XoAV,  I  Avill  ask  you  again,  Mr.  Bohn. 
did  you  at  that  time  or  at  any  time  eA^er  agree 
Avith  these  people  to  take  a  conditional  bill  of 
sale  for  that  propertj^? 

A.    I  did  not. 

Q.    You  understood  it  to  be  an  absolute  sale? 

A.    Yes,  sir." 

On    cross-examination,    he    says     (page    83-84, 
Transcript)  : 

^'Q.  What  reason  did  you  give,  Mr.  Bohn, 
Avhen  that  conditional  sale  contract  Avas  pre- 
sented to  you  for  not  signing  it,  do  you  knoAV? 

A.  /  'juH  simpli/  repudiated  the  tvhoJe 
tJiifif/.  It  ivasnH  accordhu)  to  my  understand- 
infi  of  the  trade  and  transaction. 

i}.  Vou  had  the  machinery  then,  most  of  it, 
didn't  you? 

A.  Why,  they  Avere  shipping  it.  I  don't 
think  it  Avas  all  delivered  at  that  time. 
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Q.  And  there  was  then  some  payment  due 
on  it— $1500  or  $2000  payment— Avasn't  there? 

A.  Well,  according  to  that  agreement  there, 
I  presume  there  Avas  $1500  that  was  coming  to 
them  when  the  machinery  was  delivered. 

Q.    And  the  notes  Avere  then  to  be  signed? 

A.    When  the  stuff  Avas  deliAered. 

Q.  And  it  AA^as  to  coA^ered  by  a  machinery 
contract? 

A.    No. 

Q.    That  is  AA^hat  it  says  here,  isn't  it? 

A.  No.  Well,  it  says  'machinery  contract,' 
the  contract  to  be  signed.  No  conditional  con- 
tract. 

Q.  Where  is  that  instrument  you  had  here 
aAA^hile  ago,  that  you  said  AA^as  presented  to  you? 

Q.  It  AA^as  the  machiner}^  contract,  or  the 
form  of  machinery  contract  referred  to, 
Avasn't  it? 

A.    Xot  according  to  my  understanding." 

When  Bohn's  examination,  direct  and  cross,  AA^as 
concluded,  he  AA^as  examined  by  the  Court,  as  fol- 
loAvs  (pages  8()-87,  Transcript)  : 

"Examination  by  the  Court. 

Q.  Mr.  Bohn,  Avhen  you  signed  that  original 
contract  or  letter  there,  it  purports  to  be  a 
letter  containing  the  AA^ords  'Transaction  to  be 
coA^ered  by  machinery  contract.'     Did  you  un- 
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der stand  tliat  that  condition  was  in  tliere  wlien 
3'on  signed  the  letter? 

A.    You  mean  the  'machinery  contract-? 

Q.    Yes. 

A.  The  letter  Avas  complete  there  as  we 
signed  it. 

Q.  You  understand,  of  course,  that  that  con- 
dition was  in  the  contract  there? 

A.    Not  a  conditional  sale,  no,  sir. 

Q.  Well,  what  did  you  understand  a  ma- 
chineiT  contract  was? 

A.  Wh}^,  I  supposed  it  was  the  nmchinery — 
that  they  were  going  to  make  a  contract  based 
on  their  i)roposition  to  furnish  that  machinery. 

Q.  But  not  a  contract  ivith  conditional 
terms? 

A.  Yo^  ,s'/r,  /  (Jldnt  Jiarr  auj)  idea  of  that 
Idud  at  all. 

Q.  Was  there  any  form  of  contract  pro- 
duced for  your  inspection  at  t/iat  time? 

A.    No,  sir,  there  tvas  not. 

Q.  They  didnt  iell  you  what  their  form  of 
contract  tvasf 

A.    No,  sir. 

Q.  Did  you  know  (uiythiiijj  ahont  their  fon}is 
of  contract  thai  1/iey  use  (/enerallyf 

A.    I  did  not.    I  did  not,  no,  sir. 

Q.  (Cross.)  Didn't  Mr.  Garrett  tell  you 
that  they  ivould  furnish  this  only  trith  reser ra- 
tion of  title  in  them  selves  f 

A.    No.'' 
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When  Bolm,  representing  tlie  Lnmber  Company, 
repudiated  the  offered  contract  and  declared  to 
plaintiff'  (Defendant  in  Error)  it  Avas  not  the  con- 
tract of  his  company  and  he  wonld  not  sign  it,  the 
plaintiff'  made  no  claim  for  the  property  and  as- 
serted no  right  to  have  it  returned.  On  the  con- 
trary-, plaintiff'  company  tacitly  acquiesced  in  the 
claim  of  the  Lumber  Company  and  continued  fur- 
nishing more  machinery  after  the  positive  declara- 
tion of  Bohn,  representing  the  Lumber  Company, 
that  there  was  no  conditional  sales  contract.    See: 

Defendant's   Exhibit   (),   page   167,   June    10, 

1909,  amount  $52.08 

Defendant's   Exhibit   6,   page   167,   June   15, 

1909,  amount 60 

Defendant's   Exhibit   6,   page   169,   June   24, 

1909,  amount 12.00 

Defendant's   Exhibit   6,   page   169,   June   24, 

1909,  amount 90.13 

Defendant's   Exhibit   6,   page   170,   June   25, 

1909,  amount 96.07 

Defendant's    Exhibit    6,    page    171,    July    2, 

1909,  amount  6.34 

Defendant's    Exhibit    6,   page    172,    July   17, 

1909,  amount 15.55 

Defendant's    Exhibit   6,   page   173,    July   22, 

1909,  amount  3.32 

Defendant's    Exhibit   6,   page    173,    July   29, 

1909,  amount  9.56 
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Defendant's    Exhibit    6,    page    174,    Aug.    G, 

1909,  amount  21.30 

Defendant's   Exhibit   G,   page    175,   Aug.   .31, 

1909,  amount  18.75 

Defendant's  Exhibit  G,  pages  175-G,  Sept.  9, 

1909,  amount 45.00 

A  comparison  of  these  items  Avith  Exhibit  "A" 
of  the  complaint  (pages  8  to  17  of  Transcript)  will 
show  that  practically  all  of  them  are  included  in 
Exhibit  "A,"  and  these  various  bills  show  that  they 
were  the  ordinary  memos  of  sales  used  in  every 
business  where  a  sale  of  goods  is  absolute.  They 
all  bear  the  statement  "Sold  to"  and  the  warning, 
"No  goods  to  be  returned  without  first  getting  per- 
mission. (Claims  for  shortage  must  be  made  Avithin 
ten  days  from  date  of  invoice."  The  continuation 
of  these  shipments,  after  the  Lumber  Company  had 
repudiated  the  pretense  that  the  sale  w^as  condi- 
tional only,  is  a  ratilication  of  the  claim  of  the  Lum- 
ber Company  and  excludes  the  idea  that  the  trans- 
action Avas  anything  but  an  ordinary  absolute  sale. 

Nor  is  this  all.  The  Lumber  Company,  after  re- 
ceiving and  installing  this  machinery,  Avas  in  busi- 
ness until  October  28,  1909,  Avhen  it  failed  and 
executed  an  assignment  under  the  Oregon  hiAV  ])ro- 
viding  for  assignments  for  the  benefit  of  creditors 
(pages  17G-177-178,  Transcript).  The  assignment 
Avas  i-ecorded  as  provided  by  law,  in  the  office  of  the 
Recorder  for  Clackamas  C^ounty,  October  29,  1909, 
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and  was  notice  to  everybody.  The  assignment  speci- 
fies this  property:  "Also  all  of  that  certain  mill 
property,  including  all  biiilding  and  machinery,  situ- 
ate on  the  property."  But  even  if  it  did  not,  the 
statute  gOAx^rns  the  case.  (Volume  '>,  L.  O.  L.,  Sec- 
tions 7540-7555.) 

The  plaintiff  (Defendant  in  Error)  knew  all 
about  this  assignment  and  its  effect  under  the  law 
and  made  no  claim  for  the  delivery  of  this  property 
or  any  of  it.  At  this  time  the  Machinery  Company 
claimed,  not  the  title,  but  some  sort  of  a  lien 
on  it. 

On  November  13,  1909,  we  find  their  attorney, 
Mr.  Bronson,  writing  to  George  W.  Bohn,  who  in 
the  reorganization  effort  Avas  representing  the  Ore- 
gon City  Lumber  &  Manufacturing  Company,  a  let- 
ter containing  this  statement  (pages  67-G8,  Tran- 
script) : 

'^I  may  say  in  tJiis  last  eonnection  that  our 
position  with  reference  to  our  heing  entitled  to 
a  lien  upon  the  maehinery  ivhich  ive  put  in  the 
mill  is  hased  upon  the  theory  tJiat  the  refusal 
of  the  mill  company  to  (jive  us  a  machinery 
contract  such  as  ivc  could  file  under  the  registry 
law  ivill  not  he  held  hy  the  courts  to  deprive  us 
of  the  security  which  ive  would  undoubtedly 
have  lost  had  wc  failed  to  file  such  conditional 
sale  through  our  otvn  laches.  We  do  not  think 
that  at  the  present  time  there  is  any  necessity 
for  starting  into  litigation  over  this  question 
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and  we  are  perfectl}^  content  to  give  the  coji- 
cern  every  opportunity^  to  get  on  its  feet  hj  an 
extension." 

Xo  assertion  here  of  title.  An  equitable  lien 
is  hinted  at  and  this  excludes  the  idea  of  title.  One 
cannot  hR\e  a  lie)i  on  his  own  propert}^  At  this 
time  there  w^as  an  effort  made  to  reorganize  the 
Lumber  Company,  as  shown  by  l>ohn's  letter  of 
February  8th,  1910  (p.  ()9,  Transcript),  but  nothing 
came  of  it,  excepting  signing  the  agreement  (De- 
fendant's Exhibit  2,  pages  137-1-11  of  Transcript) 
December  (5,  11)09.  This  is  signed  "Pacific  ]Ma- 
chinery  Company  by  Ira  Bronson,  approx.  $5724.8()." 
It  is  to  be  noted  that  those  signing  the  proposition 
of  reorganization  as  above — Pacific  Machinery  Com- 
pany— are  denominated  '^creditors  of  said  earn- 
panif  (page  lo7.  Transcript). 

The  assignees  remained  in  possession  of  the  prop- 
erty until  April  20,  1911,  Avhen  it  was  sold  in  ac- 
cordance with  the  i)rocedure  provided  by  the  Oregon 
law  for  the  sale  of  property  by  assignees  for  the 
benefit  of  creditors.  Up  to  the  time  of  that  sale 
and  for  a  long  time  afterwards  Defendant  in  Error 
never  pretended  that  it  had  title  to  this  property 
or  any  right  to  replevin  it. 

On  the  28th  of  September,  1911,  in  the  (Ircnit 
Court  (now  District  Court)  of  the  United  States  for 
the  District  of  Oregon  and  the  same  Court  this 
action  was  started  in,  the  Defendant  in  Error,  as 
idaintiff  filed  a  bill   in  ecpiity  against   the  Oregon 
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City  Lumber  &  Manufacturing  Companj'^,  John  W. 
3Ioffitt  and  Jolin  J.  Cooke,  as  Assignees  of  the 
Oregon  City  Lumber  &  Manufacturing  Company, 
and  F.  T.  Meyer  (this  Plaintiff  in  Error)  upon  this 
very  account.  In  that  case  the  plaintiff'  ( Pacific  Ma- 
chinery Company),  after  reciting  all  the  facts  in- 
volved here,  stated  its  claim  thus :  ''TV.  That  on 
account  and  by  reason  of  the  above  facts  your  com- 
plainant has  during  all  the  times  herein  mentioned 
claimed  an  equitable  lien  upon  said  property.-'  And 
in  that  suit  the  plaintiff  (Defendant  in  Error  here) 
prayed  for  a  decree  that  "Defendant  F.  T.  Meyer 
holds  said  property  as  trustee  for  this  plaintiff." 

It  is  very  clear,  therefore,  that  up  to  that  time, 
September  28th,  1911,  this  idea  of  a  conditional  bill 
of  sale,  title  remaining  in  the  vendor,  had  not  taken 
form  in  the  mind  of  the  Pacific  Machinery  Company. 
Its  officers  and  representatives  had  the  idea  that 
in  some  way  they  Avere  entitled  to  and  ought  to  have 
a  lien  upon  the  property  to  secure  its  purchase  price, 
but  they  never  pretended  that  the  title  had  not 
passed.  While  it  is  true  that  in  a  sale  providing 
for  a  cash  payment  at  the  time  of  delivery  the 
vendor  may  insist  upon  payment  before  delivery, 
or  if  delivery  has  been  made  with  the  idea  that 
delivery  and  pa^^ment  are  to  be  concurrent  acts  and 
payment  is  neglected,  the  vendor  may  retake  the 
property,  3^et  this  privilege  must  be  exercised  at 
once.  It  is  a  privilege  and  may  be  waived  by  the 
vendor,  and  if  it  ever  existed  at  all  in  this  case, 
which  we  deny,  it  certainly  was  waived. 
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On  July  2:^,  1909,  the  Oregon  City  Lnmber  & 
^Manufacturing  Compam^  rejected  the  Machinery 
Company's  claim  and  refused  to  either  sign  the 
notes  or  make  the  payments  demanded  by  the  Ma- 
chinery Company.  If  the  ]\rachinery  Company  had 
then  asserted  its  right  to  recover  the  possession 
of  the  propertj"  it  would  at  least  be  acting  in  accord- 
ance with  what  it  now  claims  to  have  been  its  un- 
derstanding of  the  situation.  But  it  did  not  do  so. 
It  ratified  by  acquiescence  the  claim  of  the  Lum- 
ber Company  and  permitted  the  property  to  remain 
attached  to  the  mill  and  to  be  used  by  the  Lumber 
Company  until  its  final  disposition  through  the 
assignees  to  this  Plaintiff  in  Error.  It  appears  by 
the  testimony  of  C.  T>.  Latourette  (page  123,  Tran- 
script) that  the  final  sale  of  the  property  which 
took  place  April  20th,  1911,  was  as  a  matter  of  fact 
continued  to  that  date  in  order  to  accommodate  the 
Pacific  Machinery  Company  and  at  its  request.  The 
Pacific  Machinery  Company  and  its  officers  knew  all 
about  the  sale,  and  by  not  objecting  consented  to  it. 
(Testimony  of  C.  1).  Latourette,  12:M24,  Tran- 
script) : 

"Q.  Had  you  as  attorney  for  the  bank  or 
as  attorney  for  the  receiver,  or  in  any  capacity, 
or  at  all,  ever  been  informed  up  to  that  time 
that  the  Pacific  Machinery  Company  claimed 
an}'  title  to  that  proi)erty? 

A.    Xo,  sir,  none  whatever. 
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Q.  When  did  that  matter  first  come  to  be 
talked  of? 

A.  Well,  on  the  day  of  the  sale  the  Garrett 
brothers  came  np — 

Q.    Garrett  brothers? 

A.    Yes,  sir. 

Q.    Both  of  them? 

A.  I  think  they  were  both  there.  I  know 
this  gentleman  was  there.  That  sale  had  been 
pnt  off,  postponed  for  several  months,  at  the 
request  of  Mr.  Garrett. 

Mr.  BRONSON:  What  is  that,  Mr.  La- 
tourette?    I  cannot  hear  what  you  say. 

A.  It  had  been  postponed — the  advertise- 
ment of  the  sale  had  been  postponed  because 
Mr.  Garrett  was  figuring  on  organizing  a  com- 
pany to  take  OA^er  that  property,  and  it  was 
understood  that  his  brother — this  gentleman 
here — was  coming  up  from  California,  and  we 
held  the  sale  off  until  a  time  when  this  Mr. 
Garrett  Avould  be  able  to  be  here.  And  there 
was  an  understanding  between  the  other  Mr. 
Garrett  and  this  one,  too,  Avhen  he  came  that 
morning,  that  we  Avere  to  bid  that  property  in, 
and  that  the  Garretts,  or  they  had  connections 
they  said,  by  which  they  could  organize  a  com- 
pany, and  take  that  property  over  at  what  Ave 
had  in  it,  or  AA^hat  the  bank  had  in  it,  Avith  the 
interest.  That  is  all  Ave  Avanted  to  get  out  of 
it — all  Ave  expected  to  get.  And  I  think  they 
Avere  both  there  that  morning,  and  Mr.  Bron- 
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son,  too,  as  I  remember.  But  I  don't  tliink  they 
stayed  to  tlie  sale. 

Q.    They  knew  of  the  sale? 

A.  Oh,  yes,  they  knew  of  the  sale.  And 
after  the  sale — now,  the  iinderstandinoj  was 
that  they  Avere  to  pa}"  five  thousand  dollars 
down,  and  liave  terms  on  the  balance.  Shortly 
after  the  sale,  the  other  Mr.  Garrett  who  vras 
residing  in  Portland  came  up  and  said  that  they 
were  unable  to  raise  five  thousand  dollars,  and 
wanted  to  have  the  property  turned  OA^er  on 
the  payment  of  two  thousand  dollars.  And 
after  some  little  talk,  and  I  think  consultation 
with  my  partner,  I  told  him  that  we  would  be 
satisfied." 

At  this  time  the  Pacific  Machinery  Company's 
President,  Mr.  (larrett,  was  in  San  Francisco 
and  came  up  purposely  to  attend  the  sale,  and 
Avas  present  in  ()re.^on  City  at  the  time  the 
bids  Avere  opened  and  made  no  objection  to  the 
coui'se  pursued  by  the  Assignees.  He  says  that  he 
spoke  to  Latourette  and  to  Plaintiff  in  Error  about 
the  claim  of  the  l*acitic  Machinery  Company,  Avho 
asserted  a  claim  to  it,  but  this  is  denied.  What- 
eA'er  he  said,  hoAvever,  if  he  said  anything,  it  is  mani- 
fest from  the  record  that  lie  did  not  sa,y  that  the 
title  remained  in  the  I*acific  Machinery  Company, 
because  u])  to  September  2(Sth,  P)ll, — five  months 
afterwards^lu^  did  not  know  liimself  that  lie  Avas 
going  to  claim  snch  a  right. 
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It  would  be  difficult,  indeed,  to  conceive  of  a  case 
Avhere  the  facts  justified  the  application  of  the  doc- 
trine of  laches,  acquiescence,  and  estoppel  more 
clearly  than  in  this  case.  There  were  other  cred- 
itors. This  was  a  going-  concern.  Its  credit  was 
a  part  of  its  capital.  Its  apparent  ownership  of 
property  was  the  foundation  of  its  credit.  A  large 
part  of  its  property,  perhaps  the  greater  part  of  it, 
consisted  of  this  machinery.  The  Defendant  in 
Error  delivered  the  machinery  to  the  Oregon  City 
Lumber  &  Manufacturing  Company  and  permitted 
it  to  exercise  such  acts  of  ownershii)  over  it  as  to 
give  to  the  public  at  large  the  idea  that  it  did  owti 
it,  and  to  use  it  with  that  understanding.  It  ap- 
pears from  the  testimony  of  T>.  C.  Latourette  (page 
113,  Transcript)  that  the  Bank's  claim  was  $17,- 
000.00.  What  the  other  indebtedness  was  does  not 
appear.  To  permit  the  Defendant  in  Error  to  noAV 
take  this  property  and  all  of  it,  under  the  circum- 
stances, Avould  be  a  travesty  upon  the  law.  To 
avoid  just  such  a  result  the  Oregon  statute  pro- 
viding for  the  assignment  for  the  benefit  of  creditors 
was  passed:  "Xo  general  assignment  of  property 
for  the  benefit  of  creditors  shall  be  valid  unless  it 
be  made  for  the  benefit  of  all  his  creditors  in  pro- 
portion to  the  amount  of  their  respective  claims." 
Sec.  7540,  Lord's  Oregon  Laws. 

The  Plaintiff  in  Error  at  the  Assignees'  sale  was 
purchaser  in  good  faith,  without  notice,  and  for 
value,  and  entitled  to  be  protected.     The  testimony 
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in  the  case  shows  conclusively  that  neither  Meyer 
nor  the  Assignees  nor  Mr.  Latourette,  the  attornej^ 
for  the  Bank,  ever  heard  of  this  claim  of  the  De- 
fendant in  Error  until  after  the  sale  by  the 
Assignees.  Mr.  Latourette,  in  addition  to  his  testi- 
mony quoted  above,  described  a  meeting  which  he' 
had  with  Mr.  Eronson,  the  attorney  representing  the 
Machinery.  Company,  some  time  after  the  sale,  as 
follows  (page  12{),  Transcript)  : 

"A.  Then  Mr.  Bronson  said,  'If  you  don't 
do  that' — of  course  there  was  some  more  talk — 
if  3^ou  don't  want  that  I  won't  give  it,  at  that 
meeting — but  Mr.  Bronson  said,  'Well,  if  you 
don't  do  that,  we  are  going  to  make  a  chiim  for 
that  machiner}^'  'Why,'  I  says,  'what  do  you 
mean?'  and  he  says,  'Conditional  sale  contract.' 
'Well,'  I  says,  'where  is  your  conditional  sale 
contract?'  'Well,'  he  says  'we  haven't  got  any 
in  v*a'iting,  but,'  he  says,  'we  were  to  get  one.' 
'Well,  now,'  I  says,  'this  is  a  pretty  time  to 
speak  about  anj^thing  of  that  kind.'  And  I  got 
up  and  I  told  him  that  we  couldn't  consent  to 
giving  him  two  years  on  the  first  installment, 
after  they  had  agreed  to  pay  five  thousand  dol- 
lars down,  and  then  T  had  come  down  to  two 
thousand  dollars. 

Q.  Is  that  the  first  lime  that  you  ever  heard 
of  this  conditional  sale? 

A.  That  is  the  first  time  that  I  ever  heard 
of  it,  yes." 
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Meyer,  Plaintiff  in  Error  (page  115,  Transcript), 
says,  speaking  of  the  time  of  the  sale  and  purchase 
by  him : 

"Q.  Up  to  that  time,  Mr.  Meyer,  I  will  ask 
you  if  3^ou  Avere  informed  by  anyone,  or  had 
any  knowledge  that  the  Pacific  Machinery  Com- 
pany claimed  title  to  that  property,  or  any  part 
of  it? 

A.    I  did  not  know  of  any." 

Mr.  J.  J.  Cooke,  one  of  the  Assignees,  testifies 
(page  118,  Transcript)  : 

"Q.  At  the  time  of  the  sale,  or  up  to  that 
time,  had  anybody  told  you  that  the  Pacific 
Machinery  Company,  or  rhy  one  claimed  title 
to  am^  of  that  property? 

A.    Xo,  sir. 

Q.    Outside  of  the  Lumber  Com^ianj^? 

A.    Xo,  sir. 

Q.  Xo  such  claim  was  made  before  the 
Assignees? 

A.    Xo,  sir." 

There  is  another  reason  wh}^  Defendant  in  Error 
must  fail  here.  By  Section  7414,  Lord's  Oregon 
Laws,  it  is  provided : 

"All  conditional  sales  of  personal  property 
or  leases  thereof  containing  a  conditional  right 
to  purchase,  where  the  property  is  thereafter 
so  attached  to  any  real  estate  as  to  become  a 
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fixture  thereto,  shall  be  void  as  to  any  pur- 
chaser or  mortgagee  of  such  real  property  un- 
less within  ten  days  after  said  personal  prop- 
erty is  placed  in  and  becomes  attached  to  said 
real  property  a  memorandum  of  such  sale, 
stating  its  terms  and  conditions,  together  Avitli 
a  brief  description  of  said  personal  property 
so  as  to  identify  it  and  signed  by  the  vendor 
and  A^endee,  with  a  notice  endorsed  thereon  or 
attached  thereto  signed  by  the  vendor  or  his 
agent  describing  such  real  property,  shall  be 
filed  in  the  county  clerk's  or  count}^  recorder's 
office  of  the  county  Avherein  such  property  and 
real  estate  is  situated.  And  in  case  such  memo- 
randum is  so  filed  as  herein  provided,  the  terms 
and  conditions  thereof  shall  be  Aalid  and  bind- 
ing on  all  parties  and  shall  be  notice  to  any 
purchaser,  incumbrancer,  or  mortgagee  of  such 
real  property  of  the  right,  title  and  interest  of 
the  vendor  therein,  and  such  ])roperty  may  be 
removed  from  said  real  estate  by  the  vendor 
upon  condition  broken  in  said  memorandum." 

If  the  present  contention  of  the  Defendant  in 
Error  is  correct  this  statute  made  it  obligatory  on 
it  to  file  with  the  County  Clerk  of  Clackamas  County 
the  memoraiidunj  of  sale  mentioned  in  the  section 
within  ten  dnifs  nficr  said  personal  jn'operty  teas 
plaeed  in  and  became  attached  to  said  real  propertij. 
And  this  Avas  not  done.  Defendant  in  Error  Avas 
not  ignorant  of  this  statute,  or  its  tcM'ms  and  re- 


qiiirements.  On  the  contrary,  the  letter  of  Mr. 
Bronson,  qnoted  above,  and  found  on  pages  67-68 
of  the  Transcript  of  Record,  shows  conclusively  that 
the  compan}^  did  know  of  it  and  recognized  its 
binding  effect.  It  will  be  claimed  now,  we  as- 
sume, that  this  section  of  the  statute,  being  the 
Act  of  1909,  filed  in  the  office  of  the  Secretary  of 
State  February  23,  1909,  was  not  in  force  at  the 
time  of  the  signing  of  the  agreement,  April  29,, 
1909,  because  the  Legislature  of  the  State  of  Ore- 
gon did  not  adjourn  till  February  20th,  1909.  But 
this  is  not  correct.  It  is  clear  that  the  Defendant  in 
Error  kept  furnishing  these  articles  running  along 
up  to  September,  and  that  the  main  and  principal 
part  of  them  were  furnished  at  the  time  the  condi- 
tional bill  of  sale  was  tendered,  July  23rd.  The  law 
Avas  in  force  then  and  had  been  since  May  20th. 

We  respectfully  submit  that  upon  this  record  the 
judgment  of  the  lower  Court  should  be  rei^ersed. 

DoLPH,  Mallory,  Simon  &  Gearin, 
Hall  S.  Llsk, 
C.  D.  Latourette, 

Attorneys  for  Plaintiff  in  Error. 
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For  the  Ninth  Circuit 


F.  T.  MEYER 

Plaintiff'  in  Error, 


vs. 


THE  PACIFIC  MACHINERY  COMPANY, 
a  Corporation 

Defendant  in  Error. 


Imf  0n  l^tjalf  nf  i^fi^nbant  in  iErrnr 

Upon  Writ  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Oregon. 


STATEMENT  OF  THE  CASE 

The  defendant  in  error  is  wholly  dissatisfied 
with  the  recital  by  the  plaintiff  in  error  of  the 
pleadings  in  lieu  of  a  statement  of  the  facts  in  the 
case,  and  craves  the  indulgence  of  the  court  for  the 
following  brief  recital: 
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The  defendant  in  error,  a  Washington  corpora- 
tion, in  response  to  invitations  sent  ont  by  the  Ore- 
gon City  Lumber  &  Manufacturing  Company, 
(which  we  shall  designate  The  Lumber  Company) 
on  April  29,  1909,  submitted  to  the  Lumber  Com- 
pany the  following  proposal  in  wiiting: 

Portland,  Oregon,  April  29,  1909. 

Oregon  City  Lumber  &  Mfrg.  Co., 
Oregon  City,  Ore. 

Gentlemen:  We  propose  to  furnish  you  machinery 
in  accordance  with  attached  specifications  for  the 
sum  of  $4,695.00,  including  a  11x14  Beck  type  engine 
feed,  which  is  not  mentioned  in  the  specifications, 
delivery  to  be  made  at  Portland.  Terms  to  be 
$1,500.00  cash  on  arrival  of  the  machinery,  balance 
to  be  paid  in  equal  payments  of  two,  three,  four  and 
five  months  dating  from  shipment  of  machinery. 
Transaction  to  he  covered  hji  machinery  contract, 
tvith  notes  on  defer rred  paijments,  bearing  interest 
at  8%,  notes  to  be  endorsed  by  the  company  as  well 
as  by  your  Mr.  Bohn  and  Mr.  Collins,  personall}'. 
Yours  truly, 
PACIFIC  MACHINERY  COMPANY, 

Thos.  Carrett,  Mgr. 

Accepted : 

Oregon  City  Lumber  &  Mfg.  Co., 
P>y  Wm.  (J.  Holm,  Pres. 
Ceo.  W.  Collins. 
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(Plff's.  Exhibit  "A"  Transcript  p.  34.) 

Attached  to  such  proposal  were  the  specifica- 
tions therein  referred  to.  The  proposal  was  accept- 
ed by  Mr.  Bohn  and  Mr.  Collins  on  behalf  of  the 
Lumber  Company,  and  in  pursuance  thereof,  con- 
tinuing at  intervals  for  a  term  not  definitely  shown 
in  the  record,  the  defendant  in  error  shipped  to 
the  Lumber  Company,  various  items  of  machinery 
named  in  said  specifications  (See  evidence  of  Thos. 
S.  Grarrett,  pages  36,  37,  38  and  39,  and  plaintiff's 
Ex.  "A,"  page  34  of  Transcript).  The  mill  operat- 
ed by  the  Lumber  Company  was  leased  by  it,  and 
on  receipt  of  the  machinery  it  was  attached  by 
bolts  to  the  supports  in  such  a  manner  that  it  could 
be  detached  by  merely  unscrewing  the  nuts  from  the 
bolts  without  injury  to  the  machinery  or  the  mill 
frame.  (See  evidence  of  Thos.  S.  Garrett,  p.  43-44 
of  the  Transcript,  and  the  evidence  of  Edward  I. 
Garrett,  p.  100-101  of  the  Transcript,  evidence  of 
D.  C.  Latourette,  p.  109  of  the  Transcript).  During 
the  time  while  this  machinery  was  being  furnished, 
to-wit,  about  July  22,  1909,  the  defendant  in  error 
presented  to  the  Lumber  Company  its  regular  form 
of  conditional  sales  contract,  (being  defendant's  Ex. 
No.  4,  p.  142  of  the  Transcript)  for  execution  and 
delivery  to  the  defendant  in  error,  and  also  re- 
quested the  payment  of  the  cash  and  the  execution 
of  the  notes,  as  provided  for  in  plaintiff's  Ex.  "A." 
The  Mill  Company  neither  paid  the  cash  nor  execut- 
ed the   notes   nor   signed   the   machinery   contract. 
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(See  evidence  of  Wm.  G.  Bolm,  pp.  77,  79  and  S-t 
of  the  Transcript.) 

On  October  28,  1909,  the  Lumber  Company, 
which,  from  the  record,  we, think  we  may  safely  as- 
sume, was,  during  all  times  after  July  22nd,  in 
failing  circumstances,  made  a  general  assignment 
of  its  property  to  John  J.  Cook  and  J.  W.  Moffit, 
for  the  benefit  of  its  creditors. 

Thereafter,  a  reorganization  was  proposed  by 
Geo.  W.  Bohn  in  which  the  defendant  in  error 
agreed,  conditionally,  to  participate  with  the  other 
creditors,  among  whom  was  the  First  National  Bank 
of  Oregon  City,  holder  of  a  chattel  mortgage  on 
the  mill  belonging  to  the  Lumber  Company, 
to  which  this  machinery  was  attached.  Of 
this  bank,  the  plaintiif  in  error  was,  and  is, 
the  cashier,  and  of  which  bank  he  is  the 
representative  in  this  litigation  (see  evidence  of 
F.  T.  Meyer,  pp.  114  and  115  of  the  Transcript). 
In  connection  with  this  proposed  reorganization,  on 
November  13,1909,  the  attorney  for  the  defendant 
in  error,  in  response  to  the  i-e(|uest  that  it  cooper- 
ate therein,  signed  sucli  reorganization  agreement 
(see  Transcript  p.  137  defendant's  Ex.  No.  2)  and 
transmitted  the  same  witli  a  letter  to  said  (Jeorge 
W.  Bohn,  (juali tying  its  ])ai'ticipation  in  such  re- 
organizatiion,  which  agreement  came  into  the  hands 
of  the  plaintiff  in  error  and  was  ])roduced  by  him 
at  the  trial.    In  the  letter  accompanying  such  agre(^- 


ment  was  recited  in  plain  language  the  fact  that  the 
plaintiff  in  error  claimed  that  it  was  entitled  to 
and  should  have  had  a  conditioinal  sale  contract, 
but  that  it  w^as  not  felt  to  be  necessary  that  litigation 
be  started  at  that  time,  and  that  the  plaintiff  in 
error   was   willing   to   give   the   Lumber   Company 
every  opportunity  to  get  on  its  feet  (see  plaintiff's 
Ex.  "B,"  p.  67  of  the  Transcript).    This  reorganiza- 
tion plan  fell  through,  and  in  the  spring  of  1911,  the 
assignees  of  the  defunct  eorporatiion  advertised  for 
sealed  bids  for  the  machinery  furnished  by  the  plain- 
tiff in  error  and  described  in  Ex.  "A,"  and  w^hich  is 
the  subject  matter  of  this  action,  together  with  other 
machinery  in  the  mill  leased  by  the  Lumber  Com- 
pany,    and     covered     by     the     chattel     mortgage 
to    the    First    National    Bank    of    Oregon    City. 
On   April    20,    1911,    the    assignees    received    from 
the     plaintiff    in     error     a     letter     in     the     form 
of    a    bid    for    the    machinery    in    question,  and 
made  a  bill  of  sale  of  this  machinery  to  the  plain- 
tiff in  error    (see  testimony  of  C.   D.  Latourette, 
p.  122  of  the  Transcript).   On  the  day  of  the  sale  the 
defendant  in  error,  through  its  president,  Mr.  E.  I. 
Garrett,  accompanied  by  its  attorney,  appeared  at 
the  place  of  sale  and  had  considerable  conversation 
with  Mr.  D.   C.  Latourette,  who,   with   Mr.    C.   D. 
Latourette,  seems  practicallv  to  constitute  the  First 
National  Bank  of  Oregon  Citv.    It  is  very  positively 
testified  to  by  E.  I.  Garrett  and  Mr.  Bronson,  at- 
torney for  the  company,  that  they  informed   Mr. 


D.  C.  Latourette,  who  was  representing  the  bank  in 
this  matter,  of  the  purpose  of  their  visit,  and  of  their 
interest  in  the  property  which  the  assignees  of  the 
defunct  corporation  were  proposing  to  sell  under 
the  direction  of  Mr.  0.  D.  Latourette,  as  their  at- 
torney (see  evidence  of  Edward  I.  Garrett,  pp. 
99-100  of  the  Transcript,  and  evidence  of  Ira  Bron- 
son,  p.  57  of  the  Transcript).  It  is  true  that  Mr. 
D.  C.  Latourette,  at  the  time  of  the  trial,  testified 
that,  to  the  best  of  his  recollection,  nothing  was  said 
about  the  conditional  sale  rights  of  the  defendant 
in  error,  although  no  explanation  was  made  by  him 
as  to  why  Mr.  Garrett  should  have  been  attending 
and  conferring  with  him  on  the  da}^  of  the  sale 
unless  he  had  some  right  or  title  in  the  machinery 
in  question  (p.  108  of  the  Transcript).  Tie  also  says 
that  he  was  not  paying  very  much  attention  to  the 
matter,  and  the  whole  of  his  evidence  shows  that  his 
recollection  at  the  time  of  the  trial  was  extremely 
vague  (pp.  110,  111  and  112  of  the  Transcript). 

The  testimony  of  the  defendant  in  eri'or  also 
showed  that  one  or  both  of  the  assignees  were  noti- 
fied of  the  claim  of  the  defendant  in  ei'ror  at  tln^ 
time  of  the  sale  in  question.  It  is  equally'  to  be  ad- 
mitted that  Mr.  Cook,  one  of  the  assignees,  and 
Mr.  Meyer  did  not  recollect  being  notified  by  Gan-ett 
and  Bronson  of  the  rights  of  defendant  in  eiToi*. 
But  their  recollections  of  the  transaction  in  qiK's- 
tion  were  plainly,  even  confessedly,  very  vague  (s-e 


pp.  118,  119  and  120  of  the  Transcript).  It  is  also 
to  be  noticed  that  both  Mi*.  C.  D.  Latourette  and 
Mr.  D.  C.  Latourette,  who  are  brothers,  are  attor- 
neys and  would  therefore  not  be  handicapped  in  ac- 
quiring and  appreciating  the  evidence  of  the  rights 
of  the  defendant  in  error  in  this  case.  They  enter 
their  appearance  as  solicitors  in  the  Circuit  Court 
of  the  United  States  (as  shown  p.  193  of  the  Tran- 
script). Moreover,  Mr.  C.  D.  Latourette  was  the 
attorney  for  the  assignees  of  the  Lumber  Company 
(p.  122  of  the  Transcript). 

The  Court  below  found  that  the  defendant  in 
error  had  never  parted  with  its  title  to  the  ma- 
chinery in  question  and  awarded  it  judgment  there- 
for or  its  value  if  it  could  not  be  delivered. 

ARGUMENT. 

The  defendant  in  error  contends: 


I. 


That  the  proposal,  identified  as  plaintiif's  Ex- 
hibit "A,"  was  an  agreement  that  the  defendant  in 
error  would  sell,  and  the  Lumber  Company  would 
buy,  the  machinery  in  question  upon  a  conditional 
sale  contract. 

(a)  That  this  was  the  intention  of  the  parties 
is  established  by  what  they  said  (evidence  of  Thomas 
S.  Garrett,  p.  38  of  Transcript),  and  supplemented 
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by  the  very  language  of  the  exhibit  itself,  which  con- 
clusively shows  on  its  face  that  some  contract  was 
to  be  entered  into  despite  the  contradiction  of  Mr. 
Bohn  thereto.  It  was  further  supplemented  by  the 
action  of  the  defendant  in  error  in  presenting  such 
a  contract  for  signature  in  due  course. 

(b)  That  the  meaning  of  the  agreement,  as  es- 
tablished by  the  uncontradicted  testimony  of  Ed- 
ward I.  Garrett,  by  and  under  the  decisions  of  the 
Supreme  Court  of  Oregon,  cannot  now  be  assailed, 
Aldrich  vs.  Columbia  Southern  Ry  Co.  (Ore.),  64 
Pac.  455. 

II. 

That  whether  or  not  the  original  agreement  pro- 
vided that  the  titk^  should  rest  under  a  conditional 
sale  contract,  it  is  beyond  controversy,  phiiu  tliat 
there  was  no  intention  of  either  of  the  parties  that 
the  title  should  pass  at  the  time  wiien  Exliibit  "A" 
was  signed. 

III. 

That  the  rights  of  the  defendant  in  erroi', 
in  that  respect,  are  equally  good  against  the  ori- 
ginal vendeee  and  against  its  assignees  in  insolv- 
ency, and  against  the  plaintiff  in  ei-i-oi-,  wiio  at- 
tempted to  i)urchase  the  pr()[)erty  fi'om  the  as- 
signees as  the  representative  of  the  bank  holding  the 
chattel  mortgage,   is  supported   by   the  cases  hei'e- 
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after  cited,  and  we  respectfully  contend  that  the 
plaintiff  in  error  not  only  was  not  a  purchaser  for 
value  without  notice,  but  that  his  rights  would  be 
no  better  if  he  were. 

IV. 

We  further  urge  upon  the  court  that  the  pro- 
visions of  the  statute  of  Oregon,  requiring  condi- 
tional sales  contracts  in  certain  cases  to  be  recorded, 
which  went  into  effect  May  20,  1909,  had  no  bearing 
upon  the  rights  of  the  defendant  in  error,  for  the 
following  reasons:  (a)  Said  statute  was  not  in 
effect  when  the  agreement,  Exhibit  "A"  was  en- 
tered into. 

(b)  It  was  never  possible  for  the  defendant  in 
error  to  file  a  conditional  sale  contract  in  the  form 
provided  by  the  statute,  because  it  was  impossible 
to  procure  the  signature  of  the  Lumber  Company 
thereto. 

(c)  The  machinery  in  question  was  not  attached 
to  the  real  estate  so  as  to  become  a  fixture  thereto. 
It  was  not  treated  as  such  by  any  party.  It  was  sold 
by  the  assignees  to  this  very  plaintiff  in  error  as 
personal  property.  It  was  personal  property  by  the 
agreement  of  every  party  who  is  shown  to  have 
dealt  with  it,  and  by  its  own  nature  and  character. 

Landifjan  vs.  Meyer  (Ore.),  51  Pac.  649; 
Hinkel  r.s.  Dillon  (Ore.),  17  Pac.  148. 

(d)  There  is  no    purchaser    or    mortgagee    of 


10 

real  property  concerned  in  this  transaction,  and  the 
Oregon  statute,  unlike  the  conditional  sales  statute 
of  Washington  and  many  other  states,  makes  a  con- 
ditional sale  agreement  void  only  as  to  miy  pur- 
chaser or  mortgagee  of  such  real  property. 

V. 

Moreover,  we  further  submit  that  nothing  in  the 
record  in  this  case  remotely  indicates,  much  less  es- 
tablishes, any  laches  or  waiver  on  the  part  of  de- 
fendant in  error  of  its  claim  to  the  propert3\ 

Reverting  to  the  first  proposition  suggested  in 
the  argument,  the  defendant  in  error  urges  upon 
the  court  that  the  testimony  of  Thomas  Garrett, 
wherein  he  states  that  he  explained  to  Bohn  of  the 
Lumber  Company  that  as  part  of  the  machinery  sold 
must  ])e  made  up  specially  it  would  have  to  be  sold 
on  a  conditional  sale  contract  whereby  the  vendor 
retained  the  title  until  it  was  paid  for(  Transcript 
pages  38  and  40),  while  it  is  met  by  the  testimony 
of  Mr.  Bohn  contradicting  any  such  understanding 
on  his  part,  is  })()i'ne  out  by  all  of  the  facts  and  cir- 
cumstances which  are  shown  to  have  surrounded 
this  transaction.  In  the  first  place,  the  contract  it- 
self, as  has  already  been  pointed  out,  recites  that 
th(^  transaction  is  to  be  covered  by  a  machinery 
contract,  and  that  a  payment  of  $1500  is  to  be  made 
in  cash  upon  delivery;  and  the  fact  that  this  ma- 
chinery must,  as  admitted  by  both  parties,  have  been 
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delivered  in  installments,  naturally  presupposes 
that  the  payment  would  follow  when  it  had  been 
substantially  delivered.  Moreover,  notes  for  the 
deferred  payments  were  to  be  furnished  at  the 
same  time,  and  these  notes  are  coupled  with  the 
requirement  with  reference  to  a  machinery  contract. 

The  action  of  the  defendant  in  error  was  directly 
in  accordance  with  the  interpretation  which  it  has 
at  all  times  put  upon  this  original  agreement.  At 
the  time  when  the  machinery  in  question  had  been 
substantially  delivered,  a  contract  of  conditional 
sale  and  notes  as  provided  for  in  exhibit  "A"  were 
presented  as  a  matter  of  course  to  the  Lumber  Com- 
pany, with  the  request  that  they  sign  the  same  and 
make  the  cash  payment.  Now,  are  we  confronted 
by  the  fact  that  the  Lumber  Company  offered  to 
pay  the  cash  and  sign  the  notes  and  repudiated  the 
conditional  sale  agreement?  Not  at  all.  We  are 
confronted  by  the  fact  that  the  Lumber  Company 
]'epudiated  the  whole  transaction.  They  neither 
paid  the  cash,  nor  signed  the  notes,  nor  executed  the 
conditional  sale  contract.  They  did  not  offer  to 
do  any  of  these  things.  We  think  the  reason  is  not 
far  to  seek,  and  that  their  action  at  this  time  simply 
foreshadowed  the  financial  failure  which  soon  fol- 
lowed. It  may  not  be  amiss  to  point  out  in  passing 
that  the  Lumber  Company  exhibited  its  lack  of  a 
sense  of  fair  dealing  in  claiming  to  be  damaged 
in  the  sum  of  $3,000  for  delay  in  shipping  $5,700 
worth  of  machinery,  which  must  admittedly  have 
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been  delivered  in  installments  over  a  considerable 
period  of  time,  and  which  machinery,  as  Mr.  Thos. 
Garrett  said,  had  to  be  made  up  specially,  and  which 
w^as  delivered  between  the  29th  of  April,  and  the 
23rd  of  July,  and  the  delays  for  which  were  at- 
tributed by  the  uncontradicted  testimony  of  Mr. 
Garrett  to  the  action  of  the  Lumber  Company  in 
not  furnishing  the  specifications  which  had  to  be 
provided  before  some  of  the  machinery  could  be 
made  (see  Transcript  pp.  48  and  53).  Moreover  the 
issue  of  this  case  was  very  plainly  made  up  by  the 
pleadings.  The  plaintiff  in  error  was  fully  advised 
as  to  the  exact  contention  which  was  going  to  be 
made  in  this  case.  Another  man  signed  this  exhibit 
"  A. "  Surely,  if  Mr.  Garrett  is  mistaken  as  to  what 
was  said  when  it  w^as  signed,  the  evidence  of  Mr. 
Collins,  who  also  signed  the  agreement,  would  have 
been  very  persuasive  if  in  support  of  Mr.  Bohn. 
His  testimony  was  not  offered.  Nor  was  his  ab- 
sence accounted  for. 

Supposing  that  it  can  be  said  that  the  weight 
of  the  evidence  does  not  support  the  contention  as 
to  what  the  parties  agreed  should  be  the  interpre- 
tation of  the  phrase  "Machinery  contract."  Edward 
I.  Garrett,  a  man  of  tweuty-one  yeai's  experience, 
and  who  qualified  as  an  expert  in  the  machinery 
business,  testified  that  tlie  plirase  "Machinery  con- 
tract," used  in  such  connection,  had  a  well  estab- 
lished trade  significance,  and  was  synonymous  with 


13 

the  phrase  "Conditional  sale."  Counsel  for  the 
plaintiff  in  error  contends  that  this  evidence  will 
not  avail  the  defendant  in  error,  because  of  the  pro- 
visions of  Section  801  of  Lord's  Oregon  Law  to  the 
effect  that  usage  can  be  proved  only  by  the  testi- 
mony of  at  least  two  competent  witnesses. 

The  transcript  of  the  evidence,  page  97,  does  not 
disclose  that  any  objection  of  any  kind,  or  at  any 
time,  was  made  to  this  evidence,  although  by  an 
inadvertence  an  objection  to  its  competency  and  ma- 
teriality appears  in  the  bill  of  exceptions.  We  think 
that  counsel  upon  having  attention  called  to  this  will 
not  rely  upon  the  exceptions  in  that  respect.  How- 
ever, regardless  of  any  objection  made,  and  which 
was  clearly  not  well  taken  at  the  time,  and  in  the 
absence  of  any  proper  attempt  to  eliminate  the 
testimony  at  the  close  of  the  evidence,  we  submit 
that  the  question  is  put  entirely  at  rest  by  the  case 
of  Aldrich  vs.  Columhia  Southern  R.  R.  Company^ 
64  Pac.  at  p.  458,  which  case  holds  squarely  against 
the  contention  of  the  plaintiff  in  error,  even  if  an 
objectioin  to  the  competency  or  the  mater iiality  of 
the  evidence  was  interposed  when  it  was  offered. 
Mr.  Garrett  was  competent;  and  the  evidence  when 
offered,  certainly  was  material.  No  objection  of 
that  kind  could  possibly  reach  the  question  as  to 
whether,  before  the  case  was  closed,  sufficient  evi- 
dence was  introduced  to  defeat  a  challenge. 

The  Court,  in  the  case  above  cited,  says: 
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"Our  statute  provides  that  usage  shall  be  proved 
by  the  testimony  of  at  least  two  witnesses  (Hill's 
Ami.  Laws  Ore,,  Sec.  778).  The  object  of  this  sec- 
tion is  to  prescribe  the  quantum  of  evidence  neces- 
sary to  prove  a  particular  fact.  If  it  be  considered 
that  Jeffery's  testimony  was  all  that  was  introduced 
by  plaintiff  respecting  the  meaning  which  usage  by 
railway  contractors  and  engineers  has  ascribed  to 
the  words  "straight  cut  and  fill,"  when  used  in  a  con- 
tract for  grading  a  railroad,  the  objection  interposed 
to  the  testimony  of  the  witness  is  insufficient  to 
present  the  question  now  insisted  upon;  for,  while 
the  statute  has  designated  the  number  of  witnesses 
whose  testimony  is  deemed  sufficient  to  prove  usage, 
a  party  may  certainly  dispense  with  the  measure  of 
proof  so  provided.  If  the  court  had  been  requested 
to  withdraw  Jeffery's  testimony,  or  to  instruct  the 
jury  to  disregard  it,  and  had  refused  to  grant  the 
request,  an  exception  to  its  action  would  have  re- 
served the  question  insisted  upon,  but,  not  having 
done  so,  no  error  w^as  committed  in  the  particailars 
complained  of." 


Irrespective  of  what  the  parties  may  say  they 
meant  and  said,  and  of  what,  under  any  usage,  the 
phrase  "Machinery  contract"  means,  the  plaintiff  in 
error  is  confronted  with  the  incontrovertible  fact 
that  this  contract.  Exhibit  "A,"  not  only  fails  to 
disclose  an  intention  to  pass  the  title  to  the  ma- 
chinery, being  wholly  lacking  in  any  words  of  ti'ans- 
fer  or  conveyance,  but  it  expressly  provides  that 
the  transaction  is  not  to  be  consummated  until 
the  conditions  therein  recited  are  ])erf()i'me(l. 
Three  sepai-rate  concuj'i'ent  acts  were  to  ))e 
performed,   to-wit,   the   payment   of   the   cash,   the 
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signing  of  the  notes  for  the  deferred  payments  and 
the  execution  of  a  machinery  contract,  be  that  what 
it  may.  In  other  words,  we  submit,  as  a  proposition 
of  law  that  on  the  face  of  the  contract,  this  agree- 
ment, whether  specific  as  to  the  performance  of  con- 
ditions precedent  to  the  passing  of  title,  or  indefinite 
as  to  the  exact  terms  thereof,  was,  at  the  time  when 
entered  into,  and  has  at  all  times  remained,  a  valid 
and  binding  agreement,  and  reserves  the  title  to  the 
machinery  in  question  to  the  defendant  in  error,  or, 
to  put  it  in  another  form,  the  title  did  not  pass  be- 
cause the  instrument  shows  upon  its  face  that  the 
parties  did  not  intend  it  to  pass. 

Such  reservation  may  be  either  express  or  im- 
plied. 

Johnson  vs.  lankovitz  (Ore.),  110  Pac,  p.  399; 

Limdherg  vs.  Kitsap  Oonntfj  Bank  (Wash), 
139  Pac,  p.  769. 

The  contract  may  be  oral  as  well  as  written. 

Blackwell  vs.  Walker,  5  Fed.  419; 
Johnson  vs.  lankovitz,  supra. 

Where  the  agreement  is  made  under  such  terms 
and  conditions  that  the  title  does  not  pass,  but  it  is 
resei"\^ed  to  the  vendor  until  the  performance  of 
such  conditions,  the  latter  may  recover  the  property 
upon  breach  thereof,  not  only  from  the  vendee  him- 
self, but  fi'om  those  who  purchase  of  him,  even 
though  in  good  faith,  without  notice  and  for  value. 
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Harkness  vs.  Russell,  118  U.  S.  633,  30  L.  Ed. 

285; 

Singer  Manufacturing  Co.  vs.  Graham,  8  Ore. 

Rosendorf  vs.  Baker,  8  Ore.  241; 
Schneider  vs.  Lee,  Ore.  17  Pac.  269; 
Blackivell  vs.  Walker,  5  Fed.  419; 
Johnsoyi  vs.  layikovitz  (Ore.),  110  Pac.  399. 

The  Supreme  Court  of  the  United  States,  in 
the  case  of  Harkness  vs.  Russell,  Supra,  very  suc- 
cinctly states  the  law  as  follows: 

"It  is  only  necessary  to  add  that  there  is 
nothing  either  in  the  statute  or  adjudged  law  of 
Idaho  to  prevent,  in  this  case,  the  operation  of 
the  general  rule,  which  we  consider  to  be  estab- 
lished by  overwhelming  authority;  namely,  that 
in  the  absence  of  fraud,  an  agreement  for  a  con- 
ditional sale  is  good  and  valid,  as  well  against 
third  persons  as  against  the  parties  to  the 
transaction ;  and  the  further  rule,  that  a  bailee 
of  personal  propei'ty  caimot  convey  the  title,  or 
subject  it  to  execution  for  his  own  debts,  until 
the  condition  on  which  the  agreement  to  sell  was 
made  has  been  performed." 

We  do  not  think  thei-e  is  any  substantial  ground 
for  the  contention  that  the  plaintiff  in  ei-i'or  was 
without  sufficient  and  actual  notice  of  the  rights 
of  the  defendant  in  eri'or  in  this  case. 

As  has  been  pointed  out  in  the  statement  of  th(» 
facts,  the  plaintiff  in  erroi'  is  simply  the  representa- 
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tive  of  the  bank  in  Oreg^on  City,  which  held  the  chat- 
tel mortgage  upon  the  machinery  in  the  Lumber 
Company's  mill.  The  aff?'airs  of  this  bank  appear 
from  the  record  to  be,  so  far  as  this  tzmnsaction  is 
concerned  in  any  event,  in  the  hands  of  two  brothers, 
D.  C.  Latourette  and  C.  D.  Latourette.  D.  C.  La- 
tourette  was  attorney  for  the  assignee  in  insolv- 
ency. They  produced,  at  the  trial  of  this  case,  the 
conditional  sale  agreement  submitted  to  the  Machin- 
ery Company  on  July  23,  1909  (Tr.,  p.  76),  also  the 
agreement  with  reference  to  a  reorganization  scheme, 
which  the  evidence  shows  was  inclosed  in  a  letter 
signed  by  the  attorney  for  the  defendant  in  error 
in  which  he  set  up  the  claim  that  the  defendant  in 
error  was  entitled  to  a  conditional  sale  contract. 
The  inference  is  compelling,  and  is  not  denied,  that 
if  they  received  the  agreement  they  received  the 
letter  which  accompanied  it,  and  that  they  were 
familiar  with  defendant  in  error's  request  for  signa- 
ture to  its  form  of  contract  (Def.  Ex.  4 ;  Ti-.,  p.  142). 

Regardless,  however,  of  this  inference,  Edward  I. 
Garrett  and  Ira  Bronson  testified  positively  to  their 
having  called  upon  D.  C.  Latourette  at  the  bank 
in  Oregon  City  on  the  morning  when  the  sealed  bid 
of  the  plaintiff  in  error  was  oj^ened,  which  resulted 
in  a  sale  either  formal  or  informal  to  the  plaintiff 
in  error  of  the  machinery  in  question,  along  with 
other  machinery  in  the  same  mill.  Their  testimony 
is  to  the  effect  that  they  advised  Mr.  Latourette 
why  they  wei-e  there,  and  that  they  claimed  a  right 
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to  this  machinery  by  reason  of  their  original  con- 
tract of  sale  (Transcript  pp.  57,  59,  60,  63,  65,  98, 
99  and  100).  Mr.  D.  C.  Latourette  evidently  at- 
tached no  very  great  importance  to  the  defendant 
in  error  or  to  the  parties  who  called  on  him,  or  to 
what  they  asserted  their  claim  to  be.  Of  course  it 
is  only  fair  to  say  that  a  number  of  years  elapsed 
between  the  day  of  the  sale  and  the  trial  of  this 
case,  but  the  sum  and  substance  of  his  evidence  was 
that  he  didn't  recollect  the  parties  having  made  the 
claim  which  they  asserted  that  they  made.  Nor,  for 
that  matter,  did  he  even  remember  that  one  of  them 
had  called  on  him.  The  evidence  of  the  same  wit- 
nesses is  to  the  effect  that  they  communicated  the 
substance  of  their  claim  to  one  or  both  of  the 
assignees  who  made  the  sale  and  to  Mr.  Meyer,  the 
plaintiff  in  error.  But  Mr.  Cook  and  Mr.  Meyer 
were  even  more  shadowy  in  their  testimony  than  Mr. 
Latourette.  They  did  not  even  remember  having 
seen  the  witnesses  although  confessedly  they  w^ere 
there.  Mr.  Cook,  one  of  the  assignees  didn't  even 
remember  who  made  the  sale  or  where  his  associate 
had  his  office  (see  Transcript  pp.  107,  114,  117  and 
121). 

The  plaintiff  in  en-or  contends  with  seeming 
seriousness  that  the  defendant  in  ei-i-or  must  fail  in 
this  case  because  it's  conditional  sale  agreement  was 
not  filed  in  the  office  of  the  Auditoi-  of  Klackimas 
County,  Oregon,  as  it  is  contended  it  should  have 
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been  filed  in  compliance  with  Sec.  7^:14,  Lord's  Ore. 
Laws.  The  plaintiff  in  error  has  not,  as  required  by 
the  rules,  set  forth  this  provision  of  the  statute.  We 
quote  portions  of  the  section  which  we  think  are 
sufficient  to  illustrate  the  merit,  or  lack  of  merit, 
of  the  contention  made  by  the  plaintiff  in  error. 

"All  conditional  sales  of  personal  property,  or 
leases  thereof  containing  a  conditional  right  to 
purchase,  where  the  property  is  thereafter  so 
aftaclied  to  aiii/  real  estate  as  to  hecome  a  fix- 
ture thereto,  shall  be  void  as  to  any  purchaser 
or  mortgagee  of  such  real  property,  unless  with- 
in ten  days  after  said  personal  property  is 
placed  in  and  becomes  attached  to  said  real 
property  a  memorandum  of  such  sale,  stating 
its  terms  and  conditions,  together  with  a  brief 
description  of  said  personal  property  so  as  to 
identify  it  and  signed  by  the  vendor  and  vendee, 
with  a  notice  indorsed  thereon,  or  attached 
thereto  signed  by  the  vendor  or  his  agent,  de- 
scribing such  real  property,  shall  be  filed  in  the 
county  clerk's  office  or  county  recorder's  office 
of  the  county  w^herein  such  property  and  real 
estate  is  situated,  and  in  case  such  memorandum 
is  so  filed  as  herein  provided,  the  terms  and 
conditions  thereof  shall  be  valid  and  binding 
on  all  parties,  and  shall  be  notice  to  any  pur- 
chasei',  incumbrancer  or  mortgagee  of  such 
real  property  of  the  light,  title  and  interest  of 
the  vendor  therein,  and  such  property  may  be 
removed  from  said  real  estate  hy  the  vendor 
upon  condition  broken  in  said  memorandum." 

As  we  have  indicated  before,  we  think  this  pro- 
vision has  no  ])earing  upon  this  case,  because  this 
statute  confessedly  did  not  go  into  effect  until  after 
the  contract   in  question  herein   was  entered  into, 
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and  for  the  further  reason  that  the  vendee  made  it 
impossible  for  the  vendor  to  comply  with  the  pro- 
visions of  such  a  statute,  and  the  plaintiff  in  error 
was  aware  of  such  fact.  But,  irrespective  of  the 
foregoing  reasons,  we  urge  our  contention  as  un- 
assailable upon  the  further  ground  that  this  ma- 
chinery w^as  not  attached  to  any  real  estate  as  a 
fixture.  All  of  the  evidence  was  conclusive  and 
without  contradiction  that  it  was  simply  bolted  to 
its  supports  by  bolts,  the  nuts  of  which  were  screwed 
off  and  on,  and  that  it  was  attached  in  no  other 
way.  It  was  not  intended  by  anybody  to  become  a 
part  of  the  realty  or  a  fixture  thereto.  The  plain- 
tiff in  error  who  held  a  chattel  mortgage  on  it,  and 
who  sold  it  as  personal  property,  and  who  said  it 
was  personal  property,  and  that  no  real  estate  was 
sold,  repudiates  any  such  idea  as  would  have  to  be 
involved  if  this  were  treated  as  a  fixture  to  real 
estate.  Mr.  D.  C.  Latourette,  as  appears  on  page 
109  of  the  transcript,  was  asked  the  question  by 
counsel : 

Q.  And  the  whole  property  was  sold  together — 
land  and  building  and  machinery  and  all,  was  it? 

A.  No  land.  'I'heic  was  a  lease.  The  building 
is  on  leased  ground.  The  machinery  is  in  a  building 
that  is  on  leased  gi'ound. 

See 

Landiyan  vs.  Mafjcr  (Ore.),  51    Pac.  649; 
Henhel  vs.  Dillon  (Ore.),  17  Pac.  148. 
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But  the  climax  of  the  whole  argument  is  reached 
when  we  read  the  provision  of  the  statute  in  ques- 
tion to  the  effect  that  such  conditional  sale  ^^  shall 
he  void  as  to  any  purchaser  or  mortgagee  of  such 
real  property/'  and  the  concluding  portion  of  the 
paragraph  which  begins,  referring  to  said  notice, 
"and  shall  be  notice  to  any  purchaser,  in- 
cumbrancer or  mortgagee  of  such  real  property." 
We  cannot  believe  that  it  will  be  seriously  contended 
that  a  purchaser  whose  title  is  derived  through  a 
bill  of  sale  and  a  chattel  mortgage,  is  a  purchaser, 
incumbrancer  or  mortgagee  of  real  estate. 

Plaintiff  in  error  also  contends  that  defendant  in 
error  has  lost  its  rights  as  vendor  upon  a  condi- 
tional sales  agreement  by  waiver.  This  claim  is 
based  upon  two  circumstances:  first,  upon  the  lan- 
guage of  the  letter  from  Mr.  Bronson  to  Mr. 
Bohn  (Transcript  pp.  67  and  68) ;  second,  upon  the 
allegations  of  the  bill  in  equity  brought  by  defend- 
ant in  error  in  the  October  term  of  the  Circuit  Court, 
1911  (Transcript  p.  179).  The  underlying  thought 
of  both  arguments,  however,  is,  apparently,  that 
these  circumstances  are  evidence  that  no  condi- 
tional sale  was  originally  contemplated,  and  that 
the  present  claim  was  an  afterthought.  This  ques- 
tion of  evidence  upon  the  contract  and  the  inter- 
pretation thereof  we  have  already  covered. 

One  of  the  most  fundamental  elements  of  waiver 
or  estoppel,  namely,  that  the  act  relied  upon  oper- 
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ated  to  the  prejudice  of  the  person  seeking  to  in- 
voke the  principle,  is  wholly  lacking.  Reference  to 
claim  of  lien  in  Mr.  Bronson's  letter,  which,  by  the 
way,  was  not  addressed  to  the  plaintiff  in  error,  was 
coupled  with  a  statement  of  the  facts,  clearly  show- 
ing that  he  claimed,  on  behalf  of  the  defendant  in 
error,  the  benefit  of  the  agreement  for  a  conditional 
sale.  The  expression  upon  which  plaintiff  in  error 
relies  was  apparently  used  in  a  loose  sense,  as  re- 
fering  to  a  right  in  the  property  claimed  by  the 
defendant  in  error,  and  even  if  a  technical  con- 
struction and  reliance  is  to  be  placed  upon  such  ex 
pression,  it  is  still  w^holly  consistent  with  the  posi- 
tioii  of  the  defendant  in  eiror,  under  the  established 
doctrine  of  vendors'  liens  for  the  unpaid  purchase 
price. 

Likewise,  in  the  case  of  the  suit  in  equity,  the 
facts  were  fully  pleaded  so  that  anyone  interested 
was  in  no  wise  misled,  but,  on  the  contrary  was 
fully  apprised  of  the  claim  of  the  defendant  in 
error.  It  claimed  title  to  the  machinery  because 
of  such  facts,  and  if  it  wrongly  designated  its  right 
as  an  equitable  lien  we  cannot  see  with  what  justice 
plaintiff  in  ei-ror,  after  having  sustained  its  ()))jec- 
tion  upon  an  issue  of  law,  based  upon  the  facts  plead- 
ed, can  say  that  the  defendant  in  error  is  thereby  pi'e- 
cluded  from  asserting  its  proper  remedy.  That  action 
was  brought  because  the  ])laintiff,  having  the  idea 
that  the  law  recjuired  a  contract  to  be  in  writing,  and 
filed,  deemed  that  it  had  no  reli(»f  at  law.     A   de- 
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murrer  was  sustained  to  its  bill  in  equity  upon  the 
theoiy  that  if  the  real  agreement  was  as  plaintiff 
there  contended,  and  now  contends  in  this  case,  it 
had  an  adequate  remedy  at  law,  even  without  a 
written  contract  specifically  reserving  title.  The 
facts  alleged  in  that  case  are  the  facts  that  have 
been  proved  in  this,  and  the  ruling  of  the  court 
there,  that  plaintiff  had  an  adequate  remedy  at  law, 
is  logically  followed  in  this  case  by  the  decision  in  its 
favor.  We  see  nothing  in  that  case  inconsistent 
with  the  present  position  of  the  defendant  in  error 
upon  the  facts,  nor  does  it  contain  anything  to  mis- 
lead the  plaintiff  in  error  to  his  prejudice  so  as  to 
work  an  estoppel. 

We  can  readily  understand  the  anxiety  of  the 
plaintiff  in  error  to  prevent  a  hearing  upon  the 
issue  upon  the  equity  side  of  the  court,  but  we  are 
surprised  that  he  should  so  far  lose  sight  of  the 
principles  of  common  justice  as  to  endeavor  to 
hold,  for  the  benefit  of  his  principal,  the  bank,  the 
property  which  was  placed  there  after  its  security 
was  acquired,  in  consideration  of  which  it  has  ex- 
tended no  credit,  and  the  title  to  which  it  has  taken 
with  notice  of  the  claim  of  the  defendant  in  error. 
This  is  the  claim  made  on  p.  33  of  the  brief  of  the 
plaintiff  in  e]*ror.  It  is  claimed  there  were  other 
creditors,  but  none,  apparently  who  became  such 
after  this  machinery  was  furnished,  or  in  reliance 
upon  it.  It  is  claimed  that  the  mill  was  a  going  con- 
cern, when,  as  a  matter  of  fact,  the  mill  was  not  in 


24 

operation  before  August  but  was  just  being  con- 
structed, and  the  Lumber  Company  though  insolv- 
ent, continued  to  specify  and  receive  machinery 
practically  up  to  the  time  it  made  the  assignment. 
No  one  was  ever  misled  by  any  apparent  ownership 
on  the  part  of  the  mill  company  of  this  property, 
and  to  allow  plaintiff  in  error  to  hold  it  now  is  sim- 
ply to  donate  to  it  so  much  additional  security 
upon   its  claim. 

It   is   respectfully   submitted   that   the   judg- 
ment should  be  affirmed. 

BRONSON,  ROBINSON  &  JONES, 
Attorneys  for  Defendant  in  Error. 
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In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

CASE  No.  1119. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

WONG  CHUNG, 

Defendant. 

Citation  on  Appeal. 

To  the  United  States  of  America,  GREETING: 

You  are  hereby  cited  and  admonished  to  he  and  ap- 
pear at  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  a  session  thereof  to  be  held 
at  the  city  of  San  Francisco  in  the  State  of  California, 
on  the  9th  day  of  December,  A.  D.  1916,  pursuant  to 
a  writ  of  error  on  file  in  the  clerk 's  office  of  the  Dis- 
trict Court  of  the  United  States  in  and  for  the  South- 
ern District  of  the  State  of  California,  in  that  certain 
action  No.  1119,  wherein  Wong  Chung  is  plaintiff  in 
error  and  the  United  States  of  America  is  defendant 
in  error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment given,  made  and  rendered  against  the  said 
Wong  Chung  in  the  said  writ  of  error  mentioned 
should  not  be  corrected  and  speedy  justice  should  not 
be  done  in  that  behalf. 

WITNESS  the  Honorable  OSCAR  A.  TRIPPET, 
United  States  District  Judge  of  the  Southern  District 
of  CaUfornia,  this  10  day  of  Nov.,  in  the  year  of  our 
Lord,  one  thousand  nine  hundred  and  sixteen  and  of 
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the  Independence  of  the  United  States  the  one  hun- 
dred and  forty-first. 

OSCAR  A.  TRIPPET, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California. 
Service  of  a  copy  of  the  within  Citation  is  hereby 
admitted  this  10  day  of  Nov.,  1916. 

CLYDE  R.  MOODY, 
Asst.   U.   S.  Attorney,   Southern  District  of  Cali- 
fornia.    [3*] 

[Endorsed]  :  Case  No.  1119.  In  the  District  Court 
of  the  United  States,  Southern  District  of  California, 
Southern  Division.  United  States,  Plaintiff,  vs. 
Wong  Chung,  Defendant.  Citation.  Filed  Nov.  10, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Will- 
iams, Deputy  Clerk.     [4] 


Names  and  Addresses  of  Attorneys. 

For  Appellant : 

DUKE  STONE,  Esq.,  434-438  Merchants  Na- 
tional Bank  Building,  Los  Angeles,   Cali- 
fornia. 
For  Appellees : 

ALBERT  SCHOONOVER,  Esq.,  United  States 
Attorney,  and  CLYDE  R.  MOODY,  Esq., 
Assistant  United  States  Attorney,  Los  An- 
geles, California.     [5] 

•Pagc-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 


The  United  States  of  America. 


In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

No.  1119— CRIMINAL. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WONG  CHUNG, 

Defendant.     [6] 

In  the  United  States  Commissioner's  Court  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

No.  1119. 

UNITED  STATES  OF  AMERICA 

vs. 

WONG  CHANG, 

Defendant. 

Notice  of  Appeal  to  the  District  Court. 

To    United    States    Commissioner    Hammack,    and 
Albert  Schoonover,  United  States  Attorney  in 
and  for  said  District : 
Please  take  notice,  that  Wong  Chang,  the  defend- 
ant above-named  does  hereby  appeal  to  the  District 
Court  for  the  Southern  District  of  California,  South- 
em  Division,  sitting  at  Los  Angeles,  California,  from 
the  judgment  and  order  of  deportation  against  him 
made  and  entered  on  June  21st,  1916,  and  from  the 
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whole  thereof,  and  the  said  appeal  is  taken  both  on 
questions  of  law  and  questions  of  fact. 

WONG  CH^NO. 
By  DUKE  STONE, 
His  Attorney. 

[Endorsed] :  Original.  No.  1119 — ^^Crim.  In  the 
United  States  Commissioner's  Court  for  the  South- 
ern District  of  California,  Southern  Division. 
United  States  of  America  vs.  Wong  Chang,  Defend- 
ant. Notice  of  Appeal  to  the  District  Court.  Reed. 
€opy  within  this  June  21,  1916,  D.  M.  Hammack, 
U.  S.  Commissioner,  Clyde  R.  Moody,  Asst.  U.  S. 
Atty.  Filed  June  21,  1916.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk.  Duke 
Stone,  434^436-438  Merchants  Natl.  Bank  Bldg., 
Los  Angeles,  California,  Phone:  P-2132,  Attorney 
for  Defendant.     [7] 


At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1916,  of 
the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on  Mon- 
day, the  sixth  day  of  November,  in  the  year  of 
our  Lord,  one  thousand  nine  hundred  and  six- 
teen. Present:  The  Honorable  OSCAR  A. 
TRIPPET,  District  Judge. 
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No.  1119— ORIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WONO  CHANG, 

Defendant. 

Order  Sustaining  Order  and  Judgment  of  United 
States  Commissioner. 

This  cause  coming  on  at  this  time  for  further  pro- 
ceedings and  orders  on  trial  de  novo  before  the  Court, 
defendant  having  appealed  from  the  order  of  a  TJ.  S. 
Commissioner  for  the  deportation  of  defendant; 
Clyde  R.  Moody,  Esq.,  Assistant  U.  S.  Attorney  ap- 
pearing as  counsel  for  the  United  States ;  defendant 
being  present  on  bail,  with  his  counsel,  Duke  Stone, 
Esq. ;  and  said  cause  having  been  argued,  on  behalf  of 
defendant,  by  Duke  Stone,  Esq.,  of  counsel  for  de- 
fendant, and  on  behalf  of  the  Government  by  Clyde 
R.  Moody,  Esq.,  Assistant  U.  S.  Attorney,  of  counsel 
for  the  United  States;  and  this  cause  having  been 
submitted  to  the  Court  for  its  consideration  and  de- 
cision on  the  pleadings,  proofs  and  argument;  it  is 
now  by  the  Court  ordered  that  the  order  and  judg- 
ment of  the  U.  S.  Commissioner  be,  and  the  same 
hereby  is  sustained,  and  that,  accordingly,  defendant 
be  deported  to  China ;  and  it  is  further  ordered,  on 
motion  of  defendant,  that  defendant  be,  and  hereby 
is  granted  a  ten  (10)  days'  stay  of  execution  of  judg- 
ment herein;  and  it  is  further  ordered  that,  during 
said  stay  of  execution  of  judgment,  defendant's  bail 
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be,  and  the  same  hereby  is  fixed  at  $2500.  Defendant 
is  committed  to  the  custody  of  the  U.  S.  Marshal. 
[8] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

No.  1119— GRIM. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WONG  GHANG, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to 
Judgment-RoU. 
I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify  the 
foregoing  to  be  a  full,  true  and  correct  copy  of  the 
Judgment  made  and  entered  in  the  above-entitled  ac- 
tion; and  I  do  further  certify  that  the  foregoing 
papers  hereto  annexed,  constitute  the  Judgment-roll 
in  said  action. 

ATTEST  my  hand  and  the  seal  of  said  District 
Court,  this  9th  day  of  November,  A.  D.  1916. 
[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Leslie  S.  Colyer, 
Deputy  Clerk. 

[Endorsed] :  No.    1119--Crim.     In    the    District 
Court  of  the  United  States  for  the  Southern  Dis- 
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trict  of  California,  Southern  Division.  The  United 
States  of  America  vs.  Wong  Chang.  Judgment-roll. 
Filed  Nov.  9,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk.  Recorded  Min.  Book 
No.  25,  page .     [9] 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Divi- 
sion, 

No.  1119. 

UNITED  STATES  OF  AMEiRICA, 

Plaintiff, 

vs. 
WONG  CHUNG, 

Defendant. 

Statement  on  Appeal. 
BE  IT  REMEMBERED  THAT  heretofore,  to  wit, 
on  November  6th,  1916,  the  above-entitled  cause  came 
on  for  trial  before  Honorable  OSCAR  A.  TRIPPET 
of  the  United  States  District  Court  for  said  district, 
and  the  United  States  appeared  by  Clyde  R.  Moody, 
Assistant  U.  S.  Attorney,  and  defendant  appeared  by 
his  attorney,  Duke  Stone,  and  each  party  having  an- 
nounced ready  for  trial  the  following  evidence  was 
offered  on  behalf  of  the  plaintiff  and  defendant,  to 
wit: 

Testimony  of  W.  A.  Brazie. 
W.  A.  BRAZIE  made  the  following  statement : 

Direct  Examination. 
I  am  a  Chinese  inspector,  U.  S.  Immigration  Ser- 
vice, and  have  been  such  for  12  years.     I  have  known 


8  Wong  Chung  vs. 

(Testimony  of  W.  A.  Brazie.) 

the  defendant  since  last  May.  He  is  sitting  behind 
Mr.  Stone.  I  first  saw  him  in  a  laundry  on  North 
Figueroa  Street.  I  made  the  arrest  while  Inspector 
Conaty,  Miller  and  Nardini  were  with  me.  Defend- 
ant was  washing  clothes  at  the  time  of  the  arrest.  I 
asked  him  if  he  had  a  certificate  of  residence  or  any- 
thing to  show  his  right  to  be  here,  and  he  said  no. 
I  asked  him  concerning  his  occupation,  and  he  said  he 
was  a  washman  at  Sam  Kee  Laundry.  He  said  he 
was  a  Chinaman. 

Cross-examination. 
I  have  a  statement  in  writing  that  he  told  me  he  was 
working  for  a  laundry.  (Reading:)  "Q.  What  is 
your  occupation  ?  [10]  A.  Laborer.  Washer  Sam 
Kee  Laundry,  241  Figueroa  Street  in  Los  Angeles. ' ' 
This  was  taken  down  at  the  time  he  answered  the 
question.  It  was  taken  down  in  shorthand  and  then 
transcribed.  He  signed  the  note-book — ^the  short- 
hand notes.  (Produced  note-book  and  read):  "Q. 
What  is  your  occupation?  A.  Laborer.  Washer 
Sam  Kee  Laundry,  241  North  Figueroa  Street,  Los 
Angeles."  The  word  'laborer"  is  there.  I  wrote 
that  at  the  immigration  Office  after  I  arrested  him 
and  brought  him  there.  Mr.  Levy  was  the  Interpre- 
ter. 

Testimony  of  Wong  Do  Toy. 
WONG  DO  TOY,  thru  the  interpreter,  made  the 
following  statement : 

Direct  Examination. 
I  am  44  years  of  age ;  have  lived  in  Los  Angeles  28 
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(Testimony  of  Wong  Do  Toy.) 

years.  I  was  born  in  San  Francisco,  and  I  know  Wong 
Ohung,  the  man  standing  up.  I  have  known  him 
about  20  years — since  he  came  to  Los  Angeles.  I  did 
not  know  him  before  he  came  to  Los  Angeles.  I  first 
got  acquainted  with  him  when  he  came  to  Los  Angeles 
with  his  uncle.  At  that  time  I  kept  a  restaurant,  the 
Hong  On  Restaurant,  409  Los  Angeles  Street.  He 
came  to  my  restaurant  with  his  uncle  and  he  took  a 
meal  there,  and  his  uncle  took  him  in  the  kitchen  and 
he  told  xne  ooy — the  boy  at  that  time  was  six  years 
old — he  told  the  boy  and  introduced  me  to  the  boy, 
and  told  me  that  a  woman  would  take  care  of  the  boy. 
He  stayed  with  that  woman  for  about  three  years. 
Then  I  asked  him  to  come  to  my  restaurant  and  peel 
potatoes  and  clean  vegetables  and  help  in  the  kitchen. 
He  stayed  with  me  about  two  or  three  years.  Then 
lie  went  to  work  at  Gooey  Ying  Lung 's  store  for  four 
or  five  years,  and  after  that  he  went  to  work  in  a 
laundry.  I  saw  him  once  in  a  while  on  the  street  and 
would  say,  ''How  do  you  do?"  to  him  and  ask, 
"Where  do  you  work?"  He  would  say,  "I  am  still 
working,"  but  I  had  no  particular  conversation  with 
Mm.  I  know  him  to  be  the  same  man  as  the  one  who 
was  brought  to  the  restaurant  by  his  uncle  about 
twenty  years  ago.  I  testified  before  the  commis- 
sioner when  we  had  the  hearing.  I  know  Wong 
Ouey ;  he  is  his  uncle — the  uncle  [11]  that  brought 
him  to  the  restaurant  or  place  of  business  about 
twenty  years  ago.  Wong  Guey  went  to  work,  I  don't 
know  where.     I  don't  know  Two  Ghee. 
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Cross-examination. 
Wong  Guey  stayed  at  my  place  about  a  month  or  a 
little  more  and  then  he  went  to  work — in  a  hotel  or 
some  place — but  I  don 't  know  where  he  worked. 

Testimony  of  Wong  Chung. 
WONG  GHUNG,  thru  the  interpreter,  made  the 
following  statement: 

Direct  Examination. 
I  am  thirty  years  of  age,  I  am  the  defendant.  I  re- 
member when  I  was  arrested ;  four  men  were  along  at 
the  time.  I  was  arrested  in  Sam  Kee's  Laundry 
where  I  was  washing  clothes.  I  had  been  worklng^ 
there  several  years.  I  lived  in  Los  Angeles  twenty- 
some  years.  I  have  got  lots  of  friends  and  clansmen, 
I  had  an  uncle  by  name  of  Wong  Gooey.  G-u-e-y  I 
would  spell  it.  He  came  here  when  I  was  about  five 
or  six  years  old.  I  do  not  remember  the  time  I  came, 
it  is  so  long  ago.  I  was  so  young  then  that  I  do  not 
remember  the  circumstances  when  I  came  to  Los 
Angeles.  I  don't  remember  much  about  my  first 
recollection  when  I  came  to  Los  Angeles,  because  the 
city  was  building  new  buildings  pretty  often.  I  came 
here  with  my  uncle  from  San  Francisco.  I  have  no 
parents  now.  Mr.  uncle  told  me  my  father  died  at 
the  fish  camp,  and  I  don't  know  nothing  about  my 
mother,  if  she  is  living  or  dead.  My  uncle  told  me 
this  after  I  came  to  Los  Angeles.  He  told  me  this 
about  20  years  ago.  As  to  where  I  have  worked  and 
lived  since  I  came  to  Los  Angeles,  it  has  been  so  long 
ago  that  I  don't  remember,  and  I  have  been  staying 
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with,  my  clansmen  and  their  stores,  and  roomed  in  so 
many  different  places.  I  have  lived  in  Los  Angeles 
all  this  time,  and  the  only  work  I  have  done  during 
all  this  time  was  washing  clothes  in  several  different 
laundries  in  Los  Angeles.  Some  laundries  were 
closed  since.  As  to  where  I  lived  before  coming  to 
Los  Angeles,  I  was  told  by  my  uncle  that  [12]  I 
used  to  live  in  San  Francisco.  I  was  so  young  then 
that  I  do  not  remember  anything  about  San  Fran- 
cisco. I  remember  that  I  came  on  the  train.  I  don't 
remember  anything  that  happened  before  I  started 
from  San  Francisco,  it  has  been  so  long  ago.  I  re- 
member that  it  was  a  large  town. 

Cross-examination. 

I  am  thirty  years  old  now — ^Chinese  count.  I  was 
l)orn  in  the  year  K.  S.  12 — Chinese.  (Interpreter 
said  K.  S.  12  means  1886.) 

Questions  and  answers  in  full : 

"Q.  Now.  I  will  ask  you  if  on  the  2d  day  of  May, 
1916,  in  the  Immigration  office  in  this  building,  pres- 
ent W.  A.  Brazie,  the  inspector  and  examining  inspec- 
tor, and  Charlie  Levy,  interpreter,  you  wore  not  asked 
this  question  and  you  did  not  make  this  answer: 
"Q.  How  old  are  you?  A.  30  years.  Born  K.  S.  8, 
first  month  15  th  day?" 

A.  No,  sir ;  I  never  did  say  so. 

Q.  Now,  what  would  K.  S.  8  be,  Mr.  Interpreter  ? 

INTERPRETER.— 1882. ' ' 

Q.  And  at  the  same  time  and  in  the  presence  of  the 
same  people  did  you  make  these  answers  to  these  ques- 
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tions:  "Q.  What  is  your  father's  name?  A.  Wong 
Hing  Chung.  Q.  How  old  is  your  father?  A.  He 
died  20  years  ago?" 

A.  Yes,  my  father  is  Hing  Tong. 

Q.  Were  you  asked  this  question:  "Q.  How  old  is 
your  father?  A.  Pie  died  twenty  years  ago. 
Q.  Where  did  he  die?  A.  In  Chung  On  Village^ 
China?" 

A.  No,  sir ;  I  never  did. 

Q.  Have  you  got  a  married  name  ?        A.  No,  sir. 

Q.  I  will  ask  you  if  at  the  same  time  and  place  you 
were  not  asked  this  question:  "Q.  State  all  your 
names  to  which  you  [13]  answer?  A.  Wong 
Chung,  married  name  Wong  Soe  Dung?" 

A.  I  only  told  my  name  at  that  time. 

Q.  And  were  you  further  asked:  "Q.  Are  you 
married  ?  A.  No ;  I  am  not  married. ' '  And  were  yon 
further  asked:  "Q.  Then  how  is  it  that  you  have 
a  married  name?"  And  did  you  not  answer:  "A. 
S'ome  years  ago  the  Wong  people  built  a  large  ances- 
tral hall  and  all  members  of  the  family  must  have 
a  tablet  in  the  ancestral  hall,  so  they  gave  me  a  mar- 
ried name  in  that  tablet.  I  got  my  married  name  in 
that  way." 

A.  Yes;  that  is  correct.  That  was  told  by  my 
uncle,  but  I  never  visited  China  myself  and  I  don't 
know  anything  about  it. 

Q.  Then  you  have  got  a  married  name,  haven't 
you  ?    A.  Yes,  as  told  by  my  uncle. 

Q.  What  is  your  married  name  ? 

A.  I  never  visited  China. 


The  United  States  of  America.  13 

(Testimony  of  Wong  Chung.) 

Q.  What  is  your  married  name  f 

A.  I  forgot  about  it — what  my  uncle  told  me — 
now. 

Q.  You  don't  know  now  what  your  married  name 
is? 

A.  I  am  not  married.  How  can  I  get  a  married 
name? 

Q.  Didn  't  you  just  explain  you  got  a  married  name 
by  your  family  giving  you  a  married  name  in  the 
ancestral  hall  ? 

A.  Yes.  That  is  all  told  by  my  uncle,  but  I  have 
no  knowledge  about  it. 

iQ,  Did  your  uncle  tell  you  you  had  a  married 
name? 

A.  He  said  I  have  been  a  member  of  the  ancestral 
hall  and  had  a  tablet  there. 

Q.  On  the  2d  day  of  May,  1916,  Mr.  Brazie  and  Mr. 
Levy  present,  were  you  asked  the  question:  *'Q. 
What  is  your  mother's  name?"  And  did  you  an- 
swer: "A.  Lee  Shee;  died  a  long  time  ago.  She 
died  after  my  father's  death.  She  died  in  Chung  On 
Village,  China." 

A.  No ;  not  correct.  I  only  told  my  parents  died 
and  I  never  did  tell  the  length  of  time  of  my  father's 
death.     [14] 

Q.  Now,  at  the  same  time  and  place,  were  you 
asked  when  your  father  died,  and  did  you  answer 
Kwong  Suey  5  ? 

A.  No ;  no,  sir. 

Q.  Kwong  Suey  5,  Mr.  Interpreter,  would  be  1879, 
would  it  not  ? 
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INTERPRETER Yes. 

Q.  Then  were  you  asked  referring  to  your  father : 
*'  Q.  When  did  he  go  back  to  China  from  San  Fran- 
cisco ?  A.  He  went  to  China  about  two  years  prior 
to  his  death. ' ' 

A.  No,  sir;  I  never  said  my  father  returned  to 
China. 

Q.  And  then  were  you  asked,  ' '  Q.  When  did  your 
mother  die  ?  A.  About  three  or  four  years  after  my 
father  died.  Q.  When  did  she  go  back  to  China  ?  A. 
iShe  went  with  my  father. " 

A.  No,  sir ;  I  never  did  say  so. 

Q.  And  were  you  asked  the  question,  *'Q.  When 
did  your  mother  die  ?  A.  About  three  or  four  years 
after  my  father  died. ' ' 

A.  No,  sir;  I  never  did  say  so,  but  I  was  told  my 
father  died. 

Q.  And  at  the  same  time  and  place  were  you  asked 
the  question,  "Q.  And  she  died  about  K.  S.  7  or  8? 
A.  Yes.'^ 

A.  No,  sir ;  I  never  did  say  so. 

Q.  And  were  you  further  asked  the  question,  "Q. 
Both  your  father  and  mother  returned  to  China  about 
two  years  prior  to  K.  S.  5?    A.  Yes." 

A.  No,  I  never  did  say  so. 

Q.  Were  you  further  asked  the  question,  ''Q.  Your 
father  died  K.  S.  5?  A.  Yes.  Q.  And  you  were 
born  K.  S.  8?    A.  Yes;  I  am  30  now." 

A.  Just  now  I  am  thirty  years  old.  I  told  the 
truth. 

Q.  Can  you  speak  English  ?    A.  No,  sir. 
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Q.  Did  you  ever  go  to  English  school?     [15] 

A.  No,  sir;  I  never  did,  because  my  parents  died 
when  I  was  very  young. 

Q.  Did  you  ever  attend  Chinese  school  ? 

A.  No,  sir ;  I  never  attended  school,  but  I  learned 
some  from  my  clansmen.  They  taught  me  how  to 
write  my  name. 

Q.  You  say  you  never  attended  school — Chinese 
school.     A.  No,  sir. 

Q.  At  the  time  and  place,  May  2d,  1916,  in  the 
Immigration  Office  in  this  building,  in  the  presence 
of  Mr.  Brazie  and  Mr.  Levy,  were  you  not  asked, 
*'Q.  Where  did  you  attend  school?  A.  Chinese 
school  here  in  Los  Angeles  for  several  years. ' ' 

A.  Yes,  sir.  A  fortune  teller  named  Lee  You  Yee 
taught  me  in  Chinese  school,  but  didn't  charge  me 
anything. 

Q.  Then  you  did  go  to  school? 

A.  Yes.  He  didn't  charge  me  anything.  I  only 
studied  in  the  evening  time. 

Q.  Did  you  ever  vote  in  this  country  ? 

A.  No,  sir. 

Wong  Chung  continues  as  follows : 

I  never  owned  any  property  here.  I  was  asked 
in  my  direct  examination  to  state  where  I  have 
worked,  and  I  stated  I  have  worked  in  several  Chi- 
nese laundries — that  is  correct.  I  have  been  working 
in  laundries,  but  some  of  them  were  closed  up.  Some 
years  I  was  without  work.  I  have  worked  at  Guey 
Ying  Lung  as  cook.  I  have  also  been  working  for 
Wong  Do  Toy  at  his  restaurant, — three  and  some 
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years — five  or  six  years.  That  is  the  name  of  the 
same  man  that  testified.  That  was  the  first  place  I 
worked  when  I  came  to  Los  Angeles,  that  is,  a  long 
time  after.  Before  I  went  to  work  for  him  I  re- 
mained with  Moy  Moo,  a  woman.  She  took  care  of 
me  four  or  five  or  six  years.  I  went  there  when  I  was 
five  or  six  years  old, — as  soon  as  I  can  to  Los  An- 
geles [16]  with  my  uncle.  After  I  lived  with  Moy 
Moo  for  five  or  six  years  I  went  to  work  for  Wong 
Do  Toy.  I  worked  for  him  several  years.  I  don't 
taow  how  many  because  at  that  time  I  was  so  young 
and  I  can't  remember.  I  don't  remember  my  age 
when  I  quit  Wong  Do  Toy's  place.  I  quit  him  ap- 
proximately more  than  ten  years.  It  is  so  long  ago 
I  do  not  remember  how  long  I  worked  for  Wong  Do 
Toy.  I  cannot  make  any  approximation  of  the  time 
at  all.  When  I  left  Wong  Do  Toy  I  went  to  work  at 
Gooey  Ying  Lung  as  cook.  I  worked  for  him  four  or 
five  years.  Then  I  was  out  of  work  for  a  while  and 
then  I  went  to  work  as  a  washer.  I  was  out  of  work 
over  a  year.  I  was  washing  clothes  for  fourteen  or 
fifteen  years.  The  name  of  the  first  place  was  Hung 
Han  laundry.  I  don't  know  how  long  I  stayed  there, 
it  has  been  so  long  ago.     The  place  was  closed  up. 

Testimony  of  Charles  Levy. 
CHARLES  LEVY,  a  witness  on  behalf  of  the 
Government,  made  the  following  statement : 

Direct  Examination. 
I  am  the  Chinese  Interpreter  in  the  Immigration 
Service,  and  have  been  such  for  some  time  last  past. 
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I  was  engaged  in  my  duties  as  such  interpreter  on 
the  2d  day  of  May,  1916.  I  acted  as  interpreter  in 
the  office  of  the  Immigration  Service  at  the  time  a 
statement  was  taken  from  the  defendant  Wong 
Chung  by  Mr.  W.  A.  Brazie,  on  May  2d,  1916.  I 
interpreted  all  the  questions  and  answers  correctly. 

Testimony  of  W.  A.  Brazie  (Recalled). 

W.  A.  BRAZIE  made  the  following  statement : 

On  the  2d  day  of  May,  1916,  I  was  the  examining 
inspector  at  the  time  a  statement  was  taken  from  the 
defendant  Wong  Chung,  I  took  the  testimony  down 
in  shorthand.  A  part  of  it  was  taken  the  following 
morning.  This  was  done  through  the  interpreter.  I 
T\Tote  down  in  shorthand  the  questions  as  I  pro- 
pounded them  and  answers  as  they  came  through  the 
interpreter.  I  afterwards  transcribed  my  shorthand 
notes,  correctly.  I  have  the  shorthand  notes  with  me. 
The  statement  shown  me  is  a  correct  transcript  of  my 
notes,  made  by  me  personally — it  is  correct  with  the 
possible  exception  [17]  of  misspelled  words  or 
wrong  punctuation. 

Re  statements  in  transcript : 

MR.  MOODY. — I  desire  to  read  a  portion  of  that 
statement  concerning  which  I  asked  the  defendant 
w^hile  he  was  on  the  stand.  The  entire  statement  I  did 
not  ask  him  about. 

MR.  STONE.— To  save  time,  I  will  assume  that 
the  questions  asked  and  the  answers  made  that  you 
read  and  asked  him  if  he  did  not  answer  that — that 
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'the  record  shows  that.    I  assume  that  you  were  read- 
ing from  the  record. 

Mr.  MOODY.— (Reading.)  ''Q.  State  all  your 
names.  A.  Wong  Chung,  and  married  name  Wong 
Sai  Dung.  Q.  How  old  are  you  1  A.  30  years ;  bom 
K.  S.  8-1-15,  which  would  be  March  4,  1882."  If 
any  of  this  is  not  stipulated  as  to  the  translation  of 
the  Chinese  dates,  I  have  a  book  here,  Mr.  Stone,  and 
I  will  produce  the  dates.  I  am  reading  the  transla- 
tion also  of  the  dates. 

Mr.  STONE. — I  suppose  that  is  as  reliable  as  the 
book. 

Mr.  MOODY. —  (Resuming  the  reading:)  ''Q. 
What  village  does  your  father  belong  to  1  A.  Chung 
On  Village,  also  called  Par  Sar  Long  Village,  Sun 
Ning  District,  China.  Q.  What  is  your  father's 
[name?  A.  Wong  Hing  Chung.  Q.  How  old  is  your 
father?  A.  He  died  20  some  years  ago.  Q.  Where 
did  he  die?  A.  In  Chung  On  Village,  China.  Q. 
Were  you  at  home  when  he  died  ?  A.  No ;  I  was  in 
this  country.  Q.  When  did  you  come  to  this 
country?  A.  I  was  born  in  San  Francisco;  my 
father  left  here  when  I  was  young.  Q.  Are  you  mar- 
ried? A.  No;  I  am  not  married.  Q.  Then  how  is 
it  you  have  a  married  name?  A.  Some  years  ago 
the  Wong  people  built  a  large  ancestral  hall  and  all 
members  of  the  family  must  have  a  tablet  in  the  an- 
cestral hall,  so  they  gave  me  a  married  name  in  that 
tablet.  I  got  my  married  name  in  that  way.  Q. 
What  is  your  mother's  name?  A.  Lee  Shee;  died 
long  time  ago.     She  died  after  my  father's  death. 
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She  died  in  Chung  On  Village,  China.  Q.  Have  you 
lany  brothers  and  sisters  ?  A.  No ;  I  am  alone.  Q. 
Was  your  father  ever  in  the  United  States'?  A. 
Yes ;  [18]  he  was  in  San  Francisco,  and  was  a  la- 
borer. "  "  Q.  When  did  you  say  he  died  ?  A.  Died 
K.  S.  5,  (1879).  Q.  When  did  he  go  back  to  China 
from  San  Francisco?  A.  He  went  to  China  about 
two  years  prior  to  his  death.  Q.  When  did  your 
mother  die  ?  A.  About  three  or  four  years  after  my 
father  died.  Q.  When  did  she  go  back  to  China? 
A.  She  went  with  my  father.  Q.  And  she  died  about 
K.  S.  7  or  8  ?  (1881  or  1882.)  A.  Yes.  Q.  Both  your 
father  and  mother  returned  to  China  about  two  years 
prior  to  K.  S.  5?  (1879.)  A.  Yes.  Q.  Did  you  go 
to  China  with  them?  A.  No;  I  never  did  make  a 
trip  there.  Q.  Where  did  you  live  after  your  father 
and  mother  went  to  China  ?  A.  Lived  in  Los  Ange- 
les. I  made  my  headquarters  with  Gooey  On  Co. 
Q.  How  old  were  you  when  your  father  and  mother 
went  to  China  ?  A.  About  when  I  was  six  years  old. 
Q.  And  your  father  died  K.  S.  5?  (1879.)  A.  Yes. 
Q.  And  your  mother  died  about  three  years  later? 
A.  Yes.  Q.  And  you  were  born  K.  S.  8?  (1882.) 
A.  Yes;  I  am  30  now.  Q.  Are  you  positive  about 
that?  A.  I  don't  know  exactly  K.  S.  8  when  I  was 
born,  but  I  know  I  am  30  years  old  now.  Q.  Please 
write  here  your  name  and  the  place  where  you  make 
your  headquarters?" 
(By  Mr.  MOODY  to  Mr.  BRAZIE.) 

Q.  Is  that  place  on  the  book  where  he  wrote  the 
name  ? 
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A.  He  wrote  it  on  the  book. 

(Reading:)  "A.  (Tracing  of  Chinese  characters 
written  hy  witness.)  Can  you  write  your  name  in 
English?  A.  No,  sir.  Q.  You  state  you  are  now  30 
years  old;  is  that  Chinese  or  American  count?  A. 
Chinese  count.  Q.  Then  you  are  29  years  of  age, 
American  count.  A.  I  don't  know,  but  I  am  now  30 
years  old,  Chinese  count.  Q.  Are  you  positive  your 
father  died  K.  S.  5?  (1879.)  A.  Yes.  Qi.  And  you 
were  six  years  of  age  when  your  father  returned  to 
China  ?'^ 

The  COURT.— Is  that  1879?     [19] 

Mr.  MOODY.— 1879  that  his  father  returned  to 
China,  and  he  was  six  years  old  at  that  time  accord- 
ing to  his  own  statement. 

(Reading:)  "A.  Yes.  Q.  Who  did  you  live  with 
at  that  time  ?  A.  With  nobody.  I  stayed  in  a  room 
in  Chinatown,  San  Francisco.  Q.  Give  me  the  names 
of  some  Chinese  who  knew  you  in  San  Francisco.  A. 
I  don't  know  anybody  who  knows  about  my  birth 
there.  Q.  How  did  you  make  a  living  if  you  were 
only  six  years  of  age  when  your  father  left  you  in 
San  Francisco?  A.  Some  of  my  clansmen  fed  me. 
Q.  What  are  the  names  of  the  clansmen  who  fed  you  ? 
A.  I  don't  know  their  names.  Q.  When  did  you 
come  to  Los  Angeles?  A.  I  came  here  about  20  years 
ago.  Q.  What  is  your  occupation?  A.  Laborer; 
washer  at  the  Sam  Kee  laundry,  241  Figueroa  Street, 
in  Los  Angeles.  Q.  How  long  have  you  worked  in  that 
laundry?  A.  For  several  years;  six  or  seven  years. 
Q.  Have  you  any  papers  showing  that  you  were  born 
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in  San  Francisco?    A.  No,  sir.     Q.  Did  you  ever 
have  any  papers  showing  you  were  born  in  San  Fran- 
cisco ?    A.  No,  sir.     I  never  had  any  papers.    I  just 
know  I  was  born  in  San  Francisco.     Q.  Have  you 
any  witnesses  to  that  effect  ?  A.  No ;  I  don 't  know  any, 
Q.  I  will  ask  you  again:  your  father  died  K.  S.  5? 
(I879.)  A.  Yes.  Q.  And  your  mother  died  about  three 
years  later  ?    A.  Yes.     Q.  And  both  of  them  went  to 
China  about  two  years  before  your  father  died  ?     A. 
Yes,  sir.  Q.  And  you  were  six  years  old  then  ?  A.  Yes, 
Q.  And  you  state  you  were  bom  K.  S.  — f  (1882.) 
A.  Yes.     Q.  And  you  were  bom  in  San  Francisco  ? 
A.  Yes.     Q.  Where  in  San  Francisco?    A.  I  don't 
remember  the  name  of  the  street,  but  it  was  near  the 
park.     Q.  What  was  the  number  of  the  building? 
A.  I  don't  remember  the  number.     Q.  Name  some 
of  the  streets  in  Chinatown,  San  Francisco  ?   A.  Key 
Lee  Sun  Street.     Q.  Where  is  that  street  located? 
A.  I  think  near  Chinatown,  but  I  don't  remember 
much  myself.     Q.  Do  you  know  the  name  of  any 
other  streets  in  San  Francisco?    A.  No.     [20]     Q. 
Where  did  you  attend  school?    A.  Chinese  school 
here  in  Los  Angeles  for  several  years.     Q.  Where 
was  the  school  located?    A.  The  school  located  on 
Los  Angeles  street,  but  I  don't  remember  the  num-; 
ber ;  on  the  same  side  where  Gooey  On  store  is.     Q. 
Who  was  the  teacher  of  that  school?    A.  He  was  a 
Lee  man,  but  I  forget  his  name  now.     Q.  Where  did 
you  live  while  attending  that  school  ?    A.  In  a  build- 
ing in  Chinatown.     Q.  What    building   in    China- 
town?—" 
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Mr.  STONE. — Are  you  reading  questions  that  you 
asked  him  on  the  witness-stand  ? 

The  COURT. — I  think  the  entire  statement  is  ad- 
missible whether  you  asked  him  or  not. 

(Reading:)  '*Q.  What  building  in  Chinatown? 
A.  Near  Jung  Suey's;  about  two  doors  from  there. 
Q.  Who  had  charge  of  that  building?  A.  It  was  an 
American  man  owned  the  building.  Q.  Who  did  you 
pay  rent  to?  A.  American  man  come  to  collect  it, 
but  I  don't  know  his  name.  Q.  How  long  did  you 
live  in  that  building?  A.  For  many  years.  I  lived 
there  ever  since  I  came  to  Los  Angeles.  Q.  Have  you 
a  room  there  now  ?  A.  Yes.  Q.  What  is  the  number 
of  that  room  ?  A.  There  is  no  number  on  the  room. ' ' 
Then  there  is  an  interpolation  by  the  interpreter,  or 
by  the  inspector  relative  to  a  question  asked  of  the 
defendant.  I  don 't  think  it  is  competent.  It  is  sim- 
ply that  the  witness  informs  the  interpreter  that  he 
has  a  trunk  in  that  room  and  so  forth.  Then  there 
are  several  questions  asked  in  English.  (Reading:) 
**Q.  (In  English.)  What  is  your  name.  A.  Hesi- 
tates and  no  answer.  Q.  How  old  are  you  ?  A.  No 
answer.  Q.  What  do  you  work  at  ?  A.  No  answer. 
Q.  Are  you  married?  A.  No  answer.  Q.  Where 
do  you  work?  A.  No  answer.  Q.  What  is  your 
boss'  name?  A.  No  answer.  (Alien  evidently  not 
able  to  understand  any  English.)  Q.  (Through  in- 
terpreter.) Can  you  speak  English?  A.  No.  Q. 
And  you  have  lived  thirty  years  in  the  United  States 
and  can  speak  no  English  ?  A.  Yes ;  that  is  right.  I 
don 't  know  how  to  speak  English.     [21]     Q.  Where 
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have  you  worked  in  Los  Angeles,  during  your  twenty 
years'  residence  here,  besides  the  Sam  Kee  laundry? 
A.  O'ck  Sing  Kee  laundry  on  Fifteenth  Street,  Los 
Angeles,  but  that  building  was  destroyed.  I  heard 
the  building  was  destroyed  and  a  new  building  there 
now.  Q.  Did  you  say  you  were  never  married  ?  A. 
No ;  never  married.  Q.  Have  you  any  children  ?  A. 
No ;  I  have  no  children.  How  could  I  have  if  I  never 
married?  Q.  Were  you  ever  in  China?  A.  No. 
Q.  Were  you  ever  in  Mexico  ?  A.  No.  Q.  Have  you 
understood  the  interpreter  at  all  times  during  this 
examination?    A.  Yes.     (Tracing  a  signature.)" 

Then  there  is  the  continuation  on  the  third .    Read- 
ing:)    *'Q.  You  state  you  were  born  in  San  Fran- 
cisco ?    A.  Yes,  sir.     Q.  How  do  you  know  this  ?   A. 
I  learned  that  myself  when  I  was  six  or  seven  years 
old.     Q.  How  did  you  learn  it?    A.  My  clansmen 
told  me  so.     Q.  Have  you  any  witnesses  who  know 
you  were  born  in  San  Francisco?    A.  No;  I  don't 
remember  at  the  present  time,  but  one  could  testify 
for  me,  but  he  went  to  China  and  died  there.     Q.  Can 
you  name  any  person  who  knew  you  in  San  Fran- 
cisco ?    A.  No.     Q.  How  do  you  expect  to  prove  you 
were  bom  in  San  Francisco?    A.  I  don't  know  how. 
I  don 't  want  to  say  anything  more.     I  will  employ  a 
lawyer  for  my  case.     Q.  How  long  did  you  say  you 
had  been  working  at  the  Sam  Kee  laundry  ?    A.  Two 
or  three  years.    Q.  You  have  stated  you  worked  there 
for  six  or  seven  years.     Which  statement  is  correct  ? 
A.  Well,  I  meant  I  also  worked  in  other  places.     Q. 
Have  you  been  employed  continuously  at  the  Sam 
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Kee  laundry  for  the  past  two  or  three  years?  A. 
No ;  I  went  there  a  little  over  two  years  ago  and 
worked  there  until  about  February,  1915,  when  I  quit 
and  went  to  the  Quong  Lun  Sing  laundry  and  worked 
there  until  about  the  11th  month  last  year,  then  went 
back  to  Sam  Kee  laundry  and  worked  there  until  yes- 
terday. Q.  Have  you  any  witnesses  to  offer  as  to 
your  birth  in  San  Francisco?  A.  I  don't  know  my- 
self. I  wish  you  to  telephone  to  Goey  On  store  and 
get  Sai  Lut.  Q.  What  does  [22]  Sai  Lut  know 
about  your  birth  ?  A.  He  don't  know  anything  about 
my  birth,  but  he  is  my  closest  relative,  and  maybe  he 
will  find  some  witnesses  for  me.  Q.  Do  you  know 
the  names  of  any  witnesses  that  he  will  find  who  will 
testify  to  your  birth  in  San  Francisco?  A.  I  don't 
know  myself,  and  I  want  to  get  a  lawyer  to  come  up 
here  and  then  I  will  tell  the  story.  Q.  Have  you  seen 
any  persons  since  you  have  been  in  Los  Angeles  who 
know  anything  about  your  birth  in  San  Francisco  ?  A. 
No.  Q.  Have  you  met  any  Chinese  or  other  persons 
in  Los  Angeles  who  knew  you  when  you  were  a  boy 
in  San  Francisco?  A.  No.  Q.  Do  you  know  the 
name  of  any  person  who  can  testify  to  your  birth? 
A.  No.  Q.  Have  you  understood  the  interpreter  at 
all  times  during  this  examination  ?    A.  Yes. ' ' 

Testimony  of  Wong  Moy. 
WONG  MOY,  a  witness  called  on  behalf  of  the 
defendant,  made  the  following  statement : 

Direct  Examination. 
I  am  67  years  old ;  have  lived  in  Los  Angeles  a  few 
tens  of  years.     I  cannot  speak  English.     I  know 
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Wong  Chung — have  known  him  since  he  was  a  little 
boy, — since  he  was  three  or  four  years  old.  He  was 
big  enough  then  to  run  around  and  play  and  talk — 
just  able  to  walk.  I  knew  Wong  Guey.  I  don't 
know  anything  about  Wong  Chung  when  he  was  in 
San  Francisco,  but  Wong  Guey  came  to  Los  Angeles 
with  him  and  Wong  Guey  appealed  to  me  that  he  had 
no  father,  and  Wong  Guey  asked  me  to  take  care 
of  him.  I  am  sure  this  is  the  same  boy.  I  don't 
know  anything  about  his  being  in  San  Francisco,  but 
when  this  old  man  took  Wong  Chung  to  Los  Angeles 
and  asked  me  to  take  care  of  him,  since  that  time 
and  up  to  now  I  know  him.  I  can't  remember  how 
long  it  is  since  he  came,  but  he  is  a  big  boy  now.  I 
saw  him  very  often  since  he  first  came  to  my  house. 
Mr.  Guey  told  me  that  Wong  Chung  was  three  or 
four  years  old  when  he  was  brought  to  me.  Guey 
said  that  the  boy  had  no  parents  and  that  he  could  not 
not  take  care  of  him  himself  because  he  was  a  man, 
[23] 

Testimony  of  Wong  Chung  (Recalled.) 
WONG  CHUNG  made  the  following  statement : 
I  did  not  live  in  any  country  except  this  country. 
I  only  lived  in  Los  Angeles  and  San  Francisco.  I 
have  no  recollection  of  any  other  place.  I  don't 
know^  anything  about  where  I  was  bom  except  what 
my  uncle  told  me. 

It  is  stipulated  that  the  foregoing  is  a  true  and 
correct  statement  of  the  evidence  offered  on  behalf 
of  the  plaintiff  and  defendant  in  the  above  entitled 
action. 
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Dated  November  25, 1916. 

CLYDE  R.  MOODY, 

Asst.  U.  S.  Atty., 
Attorney  for  Plaintiff. 

Certificate  of  Judge. 
I  hereby  certify  that  the  foregoing  is  a  true  and 
correct  statement  of  the  evidence  offered  on  behalf 
of  the  plaintiff  and  defendant  in  the  above  entitled 
action  and  that  the  same  is  hereby  settled  as  a  true 
and  correct  statement  of  said  cause  on  appeal. 
Dated  November  25th,  1916. 

TRIPPET, 
United  States  District  Judge. 

[Endorsed]  :  Original.  No.  1119.  In  the  District 
Court  of  the  United  States,  Southern  District  of 
California,  Southern  Division.  United  States  of 
America,  Plaintiff,  vs.  Wong  Chung,  Defendant. 
Statement  on  Appeal.  Filed  November  25,  1916. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Duke  Stone,  434-436-438  Merchants 
National  Bank  Bldg.,  Los  Angeles,  California. 
Phone :  F-2132,  Attorney  for  Defendant. 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  Southern 
Division. 

CASE  NO.  1119. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

WONG  CHUNG, 

Defendant. 
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Petition  for  Appeal. 

Comes  now  Wong  Chung,  the  petitioner  above 
named  and  the  appellant  herein,  and  says: 

That  on  November  6th,  1916,  the  above-entitled 
court  made  and  entered  its  order  and  judgment 
ordering  the  defendant  to  be  deported  to  China,  in 
which  said  order  and  judgment  in  said  entitled  cause 
certain  errors  were  made  as  to  the  prejudice  of  the 
appellant  herein,  all  of  which  will  more  fully  appear 
from  the  assignment  of  errors  filed  herewith : 

WHEREFORE,  this  appellant  prays  that  an  ap- 
peal may  be  granted  in  his  behalf  to  the  Circuit 
Court  of  Appeals  of  the  United  States,  for  the 
Ninth  Circuit  thereof,  for  the  correction  of  the  er- 
rors complained  of,  and  further  that  a  transcript 
of  the  record,  proceedings  and  papers  in  the  above- 
entitled  cause,  as  shown  by  the  praecipe,  duly  au- 
thenticated, may  be  sent  and  transmitted  to  the  said 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit  thereof. 

Dated  at  Los  Angeles,  Cahfomia,  November  10, 
1916. 

DUKE  STONE, 
Attorney  for  Petitioner  and  Appellant  Herein. 
[25] 

[Endorsed] :  Original  Case  No.  1119.  In  the 
District  Court  of  the  United  States,  for  the  Southern 
District  of  California,  Southern  Division.  United 
States,  Plaintiff,  vs.  Wong  Chung,  Defendant. 
Petition  for  Appeal.  Received  copy  of  within  Peti- 
tion this  10  day  of  Nov.,  1916.     Clyde  R.  Moody, 
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Asst.  U.  S.  Atty.  Filed  Nov.  10,  1916.  Wm.  M. 
Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.  Duke  Stone,  434-436-438  Merchants  Nat'l 
Bank  Bldg.,  Los  Angeles,  California,  Phone, 
F-2132,  Attorney  for  Defendant.     [26] 


In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

Case  No.  1119. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
WONG  CHUNG, 

Defendant. 

Assignment  of  Errors. 

The  defendant  in  this  action  in  connection  with 
his  petition  for  a  writ  of  error  makes  the  following 
assignment  of  errors  which  he  avers  occurred  upon 
the  trial  of  this  cause,  to  wit: 

1.  The  Court  erred  in  not  finding  that  defendant 
was  a  native-iborn  citizen  of  the  United  States  and 
entitled  to  be  and  remain  within  the  said  United 
States. 

2.  The  Court  erred  in  sustaining  judgment  and 
order  of  the  Commissioner. 

3.  The  Court  erred  in  remanding  the  defendant 
to  the  custody  of  the  Marshal  and  adjudging  that  he 
was  unlawfully  within  the  United  States. 

DUKE  STONE, 
Attorney  for  Defendant. 
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[Endorsed] :  Original.  Case  No.  1119.  In  the 
District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division.  United 
States,  Plaintiff,  vs.  Wong  Chung,  Defendant. 
Assignment  of  Errors.  Copy  received  11-10-16. 
Clyde  R.  Moody,  Asst.  U.  S.  Atty.  Filed  Nov.  10, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Duke  Stone,  434-43&-438 
Merchants  Nat'l  Bank  Bldg.,  Los  Angeles,  Cali- 
fornia, Phone,  F-2132,  Attorney  for  Defendant.  [27] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

CASE  NO.  1119. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
WONG  CHUNG, 

Defendant. 

Order  Allowing  Appeal. 

On  this  10  day  of  November,  1916,  came  Wong 
Chung,  petitioner  herein,  by  his  attorney,  Duke 
Stone,  and  having  previously  filed  same  herein,  did 
present  to  this  Court  his  petition  praying  for  the 
allowance  of  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  intended  to 
be  urged  and  prosecuted  by  him,  and  praying  also 
that  a  transcript  of  the  record  and  proceedings  and 
papers  upon  which  the  judgment  herein  was  ren- 
dered, duly  authenticated,  may  be  sent  and  transmit- 
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ted  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that  such  other  and  fur- 
ther proceedings  may  be  had  in  the  premises  as  may 
seem  proper. 

NOW,  THEREFORE,  on  consideration  thereof, 
this  Court  hereby  allows  the  appeal  hereby  prayed 
for,  and  orders  execution  and  remand  stayed  pend- 
ing the  hearing  of  the  said  cause  in  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit; and  it  is  further  ordered  that  the  said  Wong 
Chung  may  remain  at  large  upon  the  bond  previ- 
ously given  before  this  Court  in  this  matter,  during 
the  pendency  of  the  appeal  taken  herein  from  said 
judgment;  provided  said  appeal  be  docketed  in  the 
Circuit  Court  of  Appeals  within  30  days  from  date 
hereof,  and  that  the  said  Wong  Chung  do  not  depart 
from  the  jurisdiction  of  this  Court,  but  [28]  re- 
main and  abide  by  whatever  judgment  shall  finally 
be  entered  therein. 

Dated  at  Los  Angeles,  California,  Nov.  10,  1916. 

OSCAR  A.  TRIPPET, 
United  States  District  Judge. 

Due  service  of  the  within  order  allowing  appeal 
and  receipt  of  a  copy  thereof  is  hereby  admitted  this 
day  of ,  1916. 


United  States  District  Attorney, 

By  , 

Deputy. 
O.  K.— CLYDE  R.  MOODY. 
Asst.  U.  S.  Atty. 


The  United  States  of  America.  31 

[Endorsed]:  Original.  Case  No.  1119.  In  the 
District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division.  United 
States,  Plaintiff,  vs.  Wong  Chung,  Defendant.  Or- 
der Allowing  Petition  for  Appeal.  Filed  Nov.  10, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Duke  Stone,  434-436-438 
Merchants  Nat'l  Bank  Bldg.,  Los  Angeles,  Califor- 
nia, Phone,  F-2132,  Attorney  for  Defendant.     [29] 


Bond. 

United  States  of  America, 
Southern  District  of  California, — ss. 

BE  IT  REMEMBERED,  that  on  this  6th  day  of 
November,  1916,  came  on  to  be  heard  the  case  of  the 
United  States  vs.  Wong  Chung,  No.  1119  on  appeal 
from  the  United  States  Commissioner  to  the  District 
Court  of  the  United  States  for  the  Southern  District 
of  California,  and  the  said  United  States  Court  hav- 
ing made  an  order  of  deportation  against  said  de- 
fendant and  he  having  been  committed  to  the  United 
States  Marshal  on  this  date,  now  therefore,  we,  Leon 
Escallier  and  P.  F.  Pirri  as  sureties,  and  jointly  and 
severally  acknowledged  themselves  to  be  indebted 
to  the  United  States  of  America,  in  the  sum  of 
twenty-five  hundred  dollars,  separately  to  be  levied 
and  made  out  of  their  respective  goods  and  chattels, 
lands  and  tenements,  to  the  use  of  the  said  United 
States. 

The  condition  of  the  above  recognizance  is  such, 
that,  w^hereas,  said  order  of  deportation  has  been 
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herein  made  against  said  Wong  Chung  on  the  6th 
day  of  November,  A.  D.  1916,  in  the  District  Court  of 
the  United  States,  for  said  Southern  District  of  Cali- 
fornia, 

AND  WHEREAS,  the  said  Wong  Chung  has  been 
required  to  give  recognizance,  with  sureties,  in  the 
sum  of  twenty-five  hundred  dollars  for  his  appear- 
ance, 

NOW,  THEREFORE,  if  the  said  Wong  Chung 
shall  personally  appear  at  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Califor- 
nia, to  be  holden  at  the  courtroom  of  said  court,  in 
the  city  of  Los  Angeles,  whenever  or  wherever  he 
may  be  required  to  answer  the  said  order  and  all 
matters  and  things  that  may  be  objected  against 
him  whenever  the  same  may  be  prosecuted,  and  ren- 
der himself  amenable  to  any  and  all  lawful  orders 
and  process  in  the  premises,  and  not  depart  the  said 
Court  [30]  without  leave  first  obtained,  and  shall 
appear  for  deportation  and  render  himself  in  exe- 
cution thereof,  then  this  recognizance  shall  be  void; 
otherwise  to  remain  in  full  effect  and  virtue. 

WONG  CHONG,  (Seal) 

LEON  ESCALLIER.     (Seal) 
F.  P.  PIRRL  (Seal) 

Acknowledged  before  me  the  day  and  year  first 
above  written. 

0.  K. —MOODY, 
Asst.  U.  S.  Atty. 

Southern  District  of  California, — ss. 

Leon  Escallier,  F.  P.  Pirri,  being  duly  sworn, 
each    for    himself,    deposes    and    says    that    he    is 
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a  householder  in  said  District,  and  is  worth  the  sum 

of  twenty-five  hundred  dollars,  exclusive  of  property 

exempt  from  execution,  and  over  and  above  all  debts 

and  liabilities. 

LEON  ESCALLIER. 

F.  P.  PIRRI. 

Subscribed  and  sworn  to  before  me,  this  6th  day 
of  Nov.,  A.  D.  1916. 

[Seal]  JOHN  J.  BESSOLO, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

The  form  of  the  foregoing  Bond  and  the  sufficiency 
of  the  sureties  thereto  is  hereby  approved. 

BLEDSOE, 
Judge. 

[Endorsed] :  No.  119.  United  States  of  America, 
Southern  District  of  California.  United  States, 
Plaintiff,  vs.  Wong  Chung,  Defendant.  Appearance 
Bond.  Filed  Nov.  6,  1916.  Wm.  M.  Van  Dyke, 
Clerk.  By  Geo.  W.  Fenimore,  Deputy.  Duke 
Stone,  434-43&-438  Merchants  Nat'l  Bank  Bldg.,  Los 
Angeles,  California,  Phone,  F-2132,  Attorney  for 
Defendant.     [31] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern 

District  of  California. 

Clerk's  Office. 

No.  1119. 

UNITED  STATES 

vs. 
WONG  CHUNG. 
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Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  Said  Court: 

Sir:  Please  issue  the  Judgment-roll,  Bill  of  Ex- 
ceptions and  Petition  for  Appeal,  Order  Allowing 
Appeal  and  Statement  on  Appeal. 

DUKE  STONE, 
Attorney  for  Deft. 

[Endorsed]:  No.  119— Criminal.  U.  S.  District 
Court,  Southern  District  of  California,  So.  Div. 
U.  S.  V.  Wong  Chung.  Praecipe  of  Defendant  for 
Eecord  on  Appeal.  Filed  Dec.  1,  1916.  Wm.  M. 
Van  Dyke,  Clerk.  By  Murray  C.  White,  Deputy 
Clerk.     [32] 


In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

NO.  1119— CRIMINAL. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 
WONG  CHUNG, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 
I,  Wm.  M  .  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
'Southern  District  of  California,  do  hereby  certify 
the  foregoing  thirty-two  typewritten  pages,  num- 
bered from  1  to  32,  inclusive,  and  comprised  in  one 
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volume,  to  be  a  full,  true  and  correct  copy  of  the 
Kotice  of  Appeal  to  the  District  Court,  Order  of  the 
Court  sustaining  the  Order  and  Judgment  of  the 
U.S.  Commissioner,  Clerk's  Certificate  of  Judgment- 
roll,  Statement  on  Appeal,  Petition  for  Appeal,  As- 
signment of  Etrors,  Order  Allowing  Petition  for 
Appeal,  Appearance  Bond,  and  the  Praecipe  for 
Record  on  Appeal  in  the  above  and  therein-en- 
titled action,  and  that  the  same  together  constitute 
the  record  in  said  cause  as  specified  in  the  said  Prae- 
cipe filed  in  my  office  on  behalf  of  the  appellant  by 
his  attorney  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $18.40,  the  amount  whereof  Has  beer  paid 
me  by  Wong  Chung,  the  Appellant  herein. 

IN  TESTIMONY  WHEP^EOF  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States,  in  and  for  the  Southern  District 
of  California,  Southern  [33]  Division,  this  27th 
day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  sixteen  and  of  our  Independ- 
ence the  one  hundred  and  forty-first. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California.     [34] 
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[Endorsed]:  No.  2930.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Wong 
Chung,  Appellant,  vs.  The  United  States  of  America, 
Appellee.  Transcript  of  the  Record.  Upon  Appeal 
from  the  United  States  District  Court  for  the  South- 
em  District  of  California,  Southern  Division. 
Filed  January  29, 1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.    2930. 


United  States 

Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUrr. 


Wong  Chung, 

Appellant, 
vs. 

The  United  States  of  America, 

Appellee. 


APPELLANT'S  BRIEF. 


'^  ® 


Duke:  Ston:^, 
_.  ...xinckton^        Attorney  for  Appellant. 
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No.    2930. 

United  States 


Circuit  Court  of  Appeals, 


FOR  THE  NINTH  CIRCUIT. 


Wong  Chung, 

Appellant, 
vs. 

The  United  States  of  America, 

Appellee. 


APPELLANT'S  BRIEF. 


STATEMENT. 

Appellant  appealed  from  the  order  of  Honorable 
Oscar  A.  Trippet,  one  of  the  judges  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  made  on  November  6th,  1916,  which  af- 
firmed the  order  of  the  United  States  commissioner 
for  said  district  ordering  the  defendant  to  be  deported 
to  China. 
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Appellant  is  charged  with  being-  a  laborer  without  a 
certificate  of  residence. 

It  is  appellant's  contention  that  the  court  erred  in 
not  finding-  that  he  was  a  citizen  of  the  United  States 
by  reason  of  his  birth  and  in  ordering  him  deported  to 
China,  as  particularly  set  out  in  the  assignment  of 
errors,  page  28  of  transcript. 

EVIDENCE. 

In  substance  the  evidence  is  as  follows : 

W.  A.  Brazik  testified  that  he  was  a  Chinese  in- 
spector and  had  known  the  defendant  since  last  May 
and  saw  him  in  a  laundry  in  Los  Angeles,  and  that 
defendant  was  washing  clothes  and  told  him  he  was  a 
washerman. 

Wong  Do  Toy  testified  that  he  is  44  years  of  age 
and  lived  in  Los  Angeles  28  years ;  that  he  had  known 
the  appellant  about  20  years;  he  became  acquainted 
with  the  defendant  at  a  certain  restaurant  in  Los  An- 
geles to  which  place  the  api)ellant  and  his  uncle  came 
and  that  the  boy  at  the  time  was  6  years  old  and  stayed 
with  him  about  two  or  three  years,  and  he  knows  him 
to  be  the  boy  who  was  brought  to  his  restaurant  20 
years  ago,  and  knew  his  uncle. 

Wong  Moy  testified  that  she  is  67  years  of  age; 
could  not  speak  English  and  liad  lived  in  Los  Angeles 
a  long  time  and  knows  the  appellant  since  he  was  three 
or  four  years  old  and  remembers  when  his  uncle,  Wong 
Guey,  came  to  Los  Angeles  with  him  and  explained 


that  the  boy  had  no  father  or  mother  living  and  she  is 
sure  the  appellant  is  the  same  boy. 

The  defendant  in  substance  testified  that  he  had 
never  lived  in  China;  that  he  came  to  Los  Ang;eles 
when  he  was  very  small  and  had  lived  amon^  the 
Chinese,  workin,^  at  various  places  with  them;  his 
early  recollections  of  his  father  and  mother  are  very 
meag;'er  because,  as  shown  by  the  other  proof,  they  had 
died  or  left  him  when  he  was  very  youns^,  to  live  with 
his  relatives. 

ARGUMENT  AND  AUTHORITIES. 

The  testimony  of  the  defendant  and  his  witnesses  is 
very  clear  and  plain  to  the  effect  that  he  was  born  in 
San  Francisco  about  30  years  ago.  Some  apparent 
discrepancies  or  confused  answers  of  the  defendant  in 
his  statements  to  the  immig'ration  inspector  are  readily 
explained  upon  the  theory  that  bein^  apprehended  and 
taken  to  the  office  of  the  immig"rant  inspectors  he  was 
required  to  answer  a  oreat  many  questions,  which  are 
customarily  put  in  a  form  to  confuse  and  ^et  just  such 
answers. 

By  section  21  of  the  Act  of  February  20th,  1907,  the 
period  for  the  deportation  of  an  alien,  subject  to  de- 
portation under  the  provision  of  that  act,  or  of  any 
law  of  the  United  States,  is  fixed  at  three  years.  Not 
only  must  the  alien  be  deported  within  that  time,  but  he 
must  be  actually  sent  out  of  the  country  within  that 

time. 

U.  S.  V.  Oceanic  S.  S.  Co.,  211  Fed.  967; 

International  Mercantile  Co.  v.  U.  S.,  192  Fed. 

887. 
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There  should  be  some  evidence  contradictmg'  state- 
ments of  appellant's  witnesses  or  something  in  their 
testimony  rendering  the  same  inherently  improbable 
before  the  judgment  of  the  trial  court  orderin,^  the 
deportation  should  be  sustained. 

It  is  therefore  respectfully  submitted  that  the  cause 
should  be  reversed  and  appellant  discharged. 

Respectfully  submitted, 

Duke  Stone:, 
Attorney  for  Appellant. 


No.    2930. 


United  States 

Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


Wong  Chung, 

Appellant, 
vs. 

The  United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLEE. 
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Al^BERT   SCHOONOVKR, 

United  States  Attorney; 
Clyde  R.  Moody, 
Assistant  United  States  Attorney; 
Attorneys  for  Appellee. 
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No.    2930. 

United  States 


Circuit  Court  of  Appeals, 


FOR  THE  NINTH  CIRCUIT. 


Wong  Chung, 

Appellant, 
vs. 

The  United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLEE. 

This  case  is  one  arising  under  the  Chinese  exclusion 
laws.  The  appellant  was  ,8;"iven  a  hearing-  before  the 
United  States  commissioner  and  ordered  deported, 
whereupon  he  appealed  to  the  judg^e  of  the  District 
Court  for  the  Southern  District  of  California,  who 
sustained  the  order  of  the  commissioner  orderino-  the 
appellant  deported  to  China.  Thereupon,  appellant 
appealed  to  this  court. 

The  prima  facie  case  of  the  Government  was  estab- 
lished by  the  witness  W.  A.  Brazie,  who  testified  [Tr. 
7-8]  that  he  arrested  the  appellant  while  he  was  work- 
ing in  a  laundry  in  the  city  of  Los  Angeles,  and  that 
the  appellant  admitted  to  him  that  he  was  a  Chinese 
person,  a  laborer,  and  that  he  had  no  certificate  of  resi- 
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dence,  whereupon  the  Government  rested  and  the 
appellant  produced  certain  witnesses  to  testify  in  his 
behalf  relative  to  his  right  to  be  and  remain  in  the 
United  States. 

Counsel  for  appellant  with  great  brevity  sketches  the 
testimony  of  api>ellant  and  his  witnesses,  and  then  makes 
the  extraordinary  statement  that  ''the  testimony  of  the 
defendant  and  his  witnesses  is  very  clear  and  plain 
to  the  effect  that  he  was  born  in  San  Francisco  about 
thirty  years  ago."  How  he  arrives  at  his  conclusion 
is  hard  to  ascertain,  as  no  place  in  the  statement  of  the 
evidence  as  given  in  his  brief  is  there  any  mention  of 
where  the  appellant  was  born,  or  that  he  had  ever  been 
in  San  Francisco.  However,  it  is  clear  that  counsel  for 
appellant  bases  his  hope  for  a  reversal  of  the  judgment 
of  the  lower  court  ui)on  his  claim  that  this  appellant 
vvas  born  in  the  United  States.  Of  course,  it  makes  no 
difference  how  long  a  Chinaman  may  have  evaded  the 
laws  of  the  United  States  or  how  long  he  may  have 
resided  in  the  United  States;  if  he  is  not  properly  a 
resident  of  the  United  States  and  has  no  right  to  be  or 
remain  here,  the  courts  should  order  him  deported.  In 
this  case,  two  witnesses  testified  to  having  known  the 
appellant  for  approximately  twenty  years,  but  neither 
of  them  know  anything  at  all  about  the  appellant  prior 
to  that  time,  nor  did  they  claim  to  know  anything  of 
his  birth.  The  appellant  himself  did  not  testifv  before 
the  District  Court  that  he  was  born  in  the  United 
States,  but  contented  himself  with  a  recital  of  his  life 
and  activities  since  coming  to  J>os  Angeles. 

However,  the  District  Court,  should  such  a  finding 
have  l)ecn   necessary,   would  have  been   warranted   in 


findino^  that  the  witnesses  testifying'  on  behalf  of  the 
a|)pellant  were  not  credible  because  of  the  variances  in 
their  own  testimony  and  that  of  the  appellant  himself. 
On  pages  18-24  of  ^he  transcript  is  set  out  a  statement 
which  was  taken  from  the  appellant  immediately  on 
his  arrest  by  the  Chinese  inspector.  At  that  time, 
the  appellant  testified  that  his  father  and  his  mother 
both  died  in  China,  and  that  here  was  no  one  in  the 
United  States  who  could  testify  for  him,  and  apparently 
he  was  ignorant  of  the  names  or  addresses  of  Chinese 
people  in  Los  Angeles  who  had  any  acquaintance  what- 
ever with  him,  but  upon  his  trial  before  the  District 
Court  he  appeared  with  two  witnesses  who  claim  to 
have  known  him  intimately  for  twenty  years.  In  the 
same  statement,  he  badly  confused  dates  and  places, 
and  his  testimony  before  the  District  Court  was  vastly 
diflFerent  from  that  given  to  the  inspector  when  he  was 
arrested,  as  will  appear  from  a  cursory  reading  of  the 
transcript. 

Section  3  of  the  Chinese  Exclusion  Law  as  amended 
by  the  Act  of  May  5,  1892,  provides: 

*'That  any  Chinese  person  or  person  of  Chinese 
descent  arrested  under  the  provisions  of  this  act  or 
the  acts  hereby  extended  shall  be  adjudged  to  be 
unlawfuUv  within  the  United  States  unless  such 
person  shall  establish,  by  affirmative  proof  to  the 
satisfaction  of  such  justice,  judge,  or  commissioner, 
his  lawful  right  to  remain  in  the  United  States." 

It  was  therefore  necessary,  under  this  section,  for  the 
appellant  to  satisfy  the  district  judge  of  his  right  to  be 
and  remain  in  the  United  States.     He  made  no  defense 
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of  belonging  to  any  of  the  exempt  classes,  but  appar- 
ently relied  on  the  claim,  which  his  counsel  now  makes 
in  his  brief,  of  nativity.  However,  this  must  absolutely 
fall  as  there  is  not  one  iota  of  testimony  in  the  tran- 
script to  the  effect  that  he  was  born  in  the  United 
States.  Being-  a  Chinese  laborer,  if  he  was  not  born 
in  the  United  States,  he  must  be  possessed  of  a  laborer's 
certificate  to  entitle  him  to  remain  here,  but  he  readily 
admits  that  he  has  not  and  never  had  such  a  certificate. 
Therefore,  he  is  in  the  United  States  contrary  to  law 
and  should  be  deported  to  the  country  from  whence  he 
came. 

Counsel  for  appellant  cites  authorities  on  pag'e  5  of 
his  brief  to  the  effect  that  an  alien  may  not  be  deported 
from  the  United  States  unless  such  deportation  be 
actually  accomplished  within  three  years  from  the  date 
of  his  entry,  referring-  to  the  Act  of  February  20,  1907, 
commonly  known  as  **The  Immigration  Law."  Counsel 
has  confused  the  immigration  law  with  the  Chinese 
Exclusion  Law.  These  proceedings  were  not  instituted 
under  the  immigration  law,  but  under  the  Chinese  Ex- 
clusion Law  of  1882-4,  as  amended  l)y  the  Acts  of  1888- 
1892  and  1893.  Therefore,  the  authorities  cited  by 
appellant's  counsel  are  entirely  out  of  point. 

We   respectfully   submit   that   the   judgment   of   the 
lower  court  in  this  case  should  be  affirmed. 
Albert  Scitoonover, 

United  States  Attorney; 
Clyde  R.  Moody, 
Assistant  United  States  Attorneys- 
Attorneys  for  Appellee. 
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Names  and  Addresses  of  Attorneys. 

For  Plaintiffs,  S.  M.  KANAKANUI,  WILL- 
IAM R.  CASTLE  and  WILLIAM  R. 
CASTLE,  as  Trustee  for  Said  S.  M.  KANA- 
KANUI: 
CASTLE  &  WITHINGTON,  125  Merchant 
Street,  Honolulu,  Hawaii. 
For  Defendant,  United  States  of  America: 

S.  C.  HUBER,  Esq.,  United  States  District  At- 
torney, Honolulu,  Hawaii.     [1*] 


In  the  United  States  District  Court  in  and  for  the 
District  and  Territory  of  Hawaii. 

No.  86. 

S.  M.  KANAKANUI  et  al.. 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Order  Extending  Time  to  Transmit  Record  on 

Appeal. 

Now,  on  this  22d  day  of  January,  A.  D.  1917, 
it  appearing  from  the  representations  of  the  clerk 
of  this  court  that  it  is  impracticable  for  said 
clerk  to  prepare  and  transmit  to  the  clerk  of 
the  Ninth  Circuit  Court  of  Appeals,  at  San  Fran- 
cisco, California,  the  transcript  of  the  record 
on    assignment    of    errors    in    the    above-entitled 

•Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 


2  S.  M.  Kanakanui  et  dl.  vs. 

cause,  within  the  time  limited  therefor  by  the  cita- 
tion heretofore  issued  in  this  cause,  it  is  ordered  that 
the  time  within  which  the  clerk  of  this  court  shall 
prepare  and  transmit  said  transcript  of  the  record 
on  assignment  of  errors  in  this  cause,  together  with 
the  said  assignment  of  errors  and  all  papers  required 
by  the  praecipe  of  plaintiff  in  error  herein,  to  the 
clerk  of  the  Ninth  Circuit  Court  of  Appeals,  be,  and 
the  same  is  hereby  extended  to  February  23, 1917. 
Dated,  Honolulu,  T.  H.,  January  22,  1917. 

HORACE  W.  VAUGHAN, 
Judge,  U.  S.  District  Court. 
Due  service  of  the  above  order,  and  receipt  of  a 
copy  thereof  are  hereby  admitted  this    23    day   of 
January,  A.  D.  1917. 

CASTLE  &  WITHINGTON. 
By  W.  A.  GREENWELL. 

Filed  Jan.  22,  1917,  at  9  o'clock  and minutes 

A.  M.     George  R.  Clark,  Clerk.     By  Wm.  L.  Rosa, 
Deputy  Clerk.     [2] 

[Endorsed]:  No.  86.  In  the  United  States  Dis- 
trict Court  for  the  Territory  of  Hawaii.  S.  M. 
Kanakanui  et  al.,  vs.  United  States  of  America. 
Order  Extending  Time  to  Transmit  Record  on  Ap- 
peal. 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  District  and  Territory  of  Hawaii. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Statement  of  Clerk. 
TIME  OF  COMMENCEMENT  OF  SUIT: 
December  12,  1916  (nunc  pro  tunc^  Jan.  28,  1915) : 
Amended  Complaint  filed. 

NAMES  OF  ORIGINAL  PARTIES: 
Plaintiffs:  S.  M.  Kanakanui,  WilHam   R.    Castle 
and  William  R.  Castle  as  Trustee   for   said   S.   M. 
Kanakanui. 

Defendant:  The  United  States  of  America. 

DATES  OF  FILING  OF  THE  PLEADINGS: 

December  12,  1916  (nunc  pro  tunc^  Jan.  28,  1915) : 
Amended  Complaint. 
April  1,  1915 :  Demurrer. 

DECISIONS: 

December  9,  1916:  Decision  by  demons,  J.,  sus- 
taining demurrer  of  defendant. 

December  14, 1916:  Judgment  by  Clemons,  J.,  filed 
and  entered. 
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DATES  OF  FILING  OF  THE  PLEADINGS   ON 

APPEAL: 

December  26, 1916:  Petition  for  Writ  of  Error  and 
Allowance. 

December  26,  1916:  Assignment  of  Errors. 

December  26, 1916 :  Writ  of  Error. 

December  26,  1916:  Citation  on  Writ  of  Error. 
[3] 

United  States  of  America, 
Territory  of  Hawaii, — ss. 

I,  George  R.  Clark,  Clerk  of  the  United  States 
District  Court  for  the  Territory  of  Hawaii,  do  hereby 
certify  the  foregoing  to  be  a  full,  true  and  correct 
statement  showing  the  time  of  commencement  of  the 
above-entitled  suit;  the  names  of  the  original  parties 
thereto;  the  several  dates  when  the  respective  plead- 
ings were  filed;  and  the  time  when  the  judgment 
herein  was  rendered  and  the  judge  rendering  the 
same  in  the  cause  of  S.  M.  Kanakanui,  William  R. 
Castle,  and  William  R.  Castle  as  Trustee  for  said 
S.  M.  Kanakanui,  Plaintiffs,  vs.  THe  United  States 
of  America,  Defendant,  Civil  Docket  No.  86,  in  the 
United  States  District  Court  for  the  Territory  of 
Hawaii. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  31st  day  of  January,  A.  D.  1917. 

[Seal]  GEORGE  R.  CLARK, 

Clerk,  U.  S.  District  Court,  Territory  of  Hawaii.  [4} 
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In  the  District  Court  of  the  United  States  in  and  for 
the  District  and  Territory  of  Hawaii. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 
WILLIAM  R.  CASTLE  as  Trustee  for  said 
S.  M.  KANAKANUI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERCIA, 

Defendant. 

Amended  Complaint. 

S.  M.  Kanakanui,  William  R.  Castle  and  William 
R.  Castle  as  trustee  for  said  S.  M.  Kanakanui,  resi- 
dents of  the  city  and  county  of  Honolulu,  Territory 
of  Hawaii,  in  the  District  of  Hawaii,  file  this  their 
petition  against  the  United  States  of  America,  and 
for  cause  of  action  allege : 

That  in  the  said  District  Court  of  the  United 
States  in  and  for  the  District  and  Territory  of 
Hawaii,  in  an  action  there  pending  between  the  said 
United  States  of  America,  plaintiff  and  petitioner, 
and  the  said  S.  M.  Kanakanui,  William  R.  Castle, 
and  William  R.  Castle  as  trustee  for  said  S.  M.  Kana- 
kanui, for  the  condemnation  of  all  the  right,  title, 
interest  and  estate  of  said  S.  M.  Kanakanui,  William 
R.  Castle  and  William  R.  Castle  as  trustee  for  said 
)S.  M.  Kanakanui  for  public  use  in  and  to  a  certain 
tract  of  land  situated  at  Waikiki,  in  said  city  and 
county  of  Honolulu,  bounded  and  described  as  fol- 
lows, to  wit:     [5] 
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Beginning  at  a  point  on  the  northeast  or  landward 
side  of  Kalia  Road,  bearing  by  true  azimuth  173°  05' 
20'',  and  distant  499  feet  from  a  copper  bolt  in  a  con- 
crete monument  on  the  seaward  side  of  said  Kalia 
Road,  said  copper  bolt  being  1.65  feet  from  the  north 
corner  of  the  former  Hobron  property,  and  being 
located  by  the  following  azimuths  and  distances : 
To  Rocky  Hill  Triangulation  Station  200°  51'  20^', 

8,683.0  feet. 
To  Leahi  Triangulation  Station  314°  38'  10",  11,077.5 

feet, 
To  Kaimuki   Triangulation   Station  275°    24'   10", 

12,142.8  feet, 
the  boundary  runs  by  true  azimuths  as  follows : 

1.  166°  50'  00"  247.57  feet  along  the  northeast  side 

of  Kalia  Road ;  thence 

2.  237°  10'  00"  116  feet  along  the  property  of  the 

U.  S. ;  thence 

3.  352°  00'  00"  268.6  feet  along  the  property  of  the 

U.  S. ;  thence 

4.  345°  00'  00"  220.4  feet  along  the  property  of  the 

U.  S. ;  thence 

5.  62°  28'  00"  95.06  feet  along  the  property  of  the 

U.  S. ;  thence 

6.  61°  39'  14"  61  feet  across  Kalia  Road,  along  the 

property  of  the  U.  S. ;  thence 

7.  62°  28'  607  feet  more  or  less  along  the  property 

of  the  U.  S.  to  a  point  on  the  mean  high-water 
mark; 

8.  Thence  westerly  along  the  meanderings  of  the 

mean  high-water  mark  to  a  point  on  said  mean 
high-water  mark  which  bears  59°  30',  and  is 
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distant  760  feet  more  or  less  from  the  point 

of  beginning ;  thence 
9.     239°    30'   7'0O  feet  more   or  less   along  Ocanic 

avenue  to  the  point  of  beginning. 
•Containing  an  area  of  4.3  acres,  more  or  less. 
Together  with  all  water,  riparian,  fishing  and  other 
rights,  and  rights  of  way  and  other  easements, 
incidental  or  appurtenant  to  the  aforesaid  tract 
and  parcel  of  land, 
a  decree  was  entered  condemning  the  said  right,  title, 
interest  and  estate  of  said  S.  M.  Kanakanui,  William 
R.  Castle  and  William  R.  Castle  as  trustee  for  said 
S.  M.  Kanakanui  for  the  public  use  of  the  United 
States,  that  is  to  say,  the  erection  and  maintenance 
thereon  of  a  military  post  and  fortification  and  for 
other  uses,  in  which  decree  it  was  determined  that 
the  value  of  all  improvements  on  said  property  con- 
demned to  which  the  said  S.  M.  Kanakanui,  William 
R.  Castle  and  William  R.  Castle  as  trustee  for  said 
S.  M.  Kanakanui  were  entitled  to  be  paid  was     [6] 
fixed  at  two  thousand  dollars  ($2000),  and  the  value 
of  the  right,  title,  interest  and  estate  of  said  S.  M. 
Kanakanui,  William  R.  Castle  and  William  R.  Cas- 
tle as  trustee  for  said  S.  M.  Kanakanui  in  the  afore- 
said tract  or  parcel  of  land  and  its  appurtenances  was 
fixed  and  determined  to  be  the  sum  of  three  thousand 
dollars   ($3000)  ;  and  it  was  therein  decreed  that, 
upon  the  payment  into  the  registry  of  this  court  of 
the  said  sum  of  five  thousand  dollars  ($5000),  being 
the  amount  of  said  two  sums,  in  lawful  money  of  the 
United  States  by  the  United  States  of  America,  all 
the  right,  title,  interest  and  estate  of  the  said  S.  M. 
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Kanakanui,  William  R.  Castle  and  William  R.  Cas- 
tle as  trustee  for  said  S.  M.  Kanakanui  in  and  to  the 
property  described  should  vest  absolutely  in  the 
United  States  of  America,  which  decree  was  a  final 
decree  in  said  action  and  was  duly  entered  in  said 
court  on  the  7th  day  of  September,  1911. 

That  the  said  United  States  of  America  has  not 
paid  into  the  registry  of  this  court  the  said  sum  of 
five  thousand  dollars  ($5000),  or  any  sum,  or  to 
the  said  plaintiffs,  or  any  of  them,  the  said  sum  or 
any  part  thereof,  and  that  two  years  since  said  final 
judgment  have  elapsed,  and  all  rights  obtained  by 
the  United  States  of  America  in  the  said  judgment 
have  been  lost  by  it,  and  that  the  said  United  States 
of  America,  at  no  time  during  said  two  years  follow- 
ing said  final  judgment,  notified  the  plaintiffs  or 
either  of  them  that  they  did  not  claim  under  said 
judgment,  but  at  all  times  did  suffer  the  said  judg- 
ment to  remain  and  did  claim  under  the  same. 

That  by  reason  of  the  premises,  and  particularly 
by  reason  of  the  act  of  March  3,  1887,  24  Stat.  505, 
these  plaintiffs  were  entitled  to  recover  against  the 
United  States  upon  a  claim  [7]  founded  upon  the 
Constitution  of  the  United  States,  upon  the  laws  of 
Congress,  upon  a  contract  express  or  implied,  and  for 
their  damages  in  a  case  not  sounding  in  tort,  in  re- 
spect of  which  claims  the  party  would  be  entitled  to 
redress  against  the  United  States  either  in  a  court  of 
law,  equity,  or  admiralty  if  the  United  States  were 
suable;  and  they  further  allege  that  they  are  entitled 
to  recover  also  against  the  United  States  by  reason  of 
the  provisions  of  Section  505  of  the  Revised  Laws  of 
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Hawaii,  1905,  now  section  676  of  the  Revised  Laws 
of  Hawaii,  1915,  and  pursuant  to  said  Constitution 
and  laws. 

That  the  said  S.  M.  Kanakanui,  William  R.  Castle 
and  William  R.  Castle  as  Trustee  for  said  S.  M. 
Kanakanui  paid  the  sum  of  eleven  hundred  dollars 
($1100)  for  attorney's  fees  in  the  preparation  and 
trial  thereof,  and  the  further  sum  of  sixty-four 
and  85/100  dollars  ($64.i85)  for  witness  fees  and 
other  expenses,  all  of  which  expenses  were  reasonable 
and  reasonably  incurred,  and  were  damaged  in  the 
sum  of  five  thousand  dollars  ($5000)  for  the  loss  of 
the  use  of  said  property,  and  for  the  interest  on  said 
five  thousand  dollars  ($5000)  at  the  rate  of  seven 
(7)  per  cent,  per  annum  from  the  11th  day  of  Octo- 
ber, 1911. 

WHEREFORE,    the    plaintiffs    pray    judgment 
against  the  said  United  States  of  America  for  the 
sum  of  Six  Thousand  One  Hundred  Sixty-four  and 
85/100  Dollars  ($6164.85). 
Dated,  December  12, 1916. 

(Sgd.)  S.  M.  KANAKANUI. 
(Sgd.)  WILLIAM  R.  CASTLE. 
(Sgd.)  WILLIAM  R.  CASTLE, 
Trustee  for  S.  M.  Kanakanui. 
CASTLE  &  WITHINGTON, 

Attorneys  for  Plaintiffs.     [8] 

Order. 

Let  this  Amended  Complaint  be  filed  nunc  pro  tunc 
as  of  the  date  of  the  filing  of  the  original  Complaint 
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herein,  and  let  the  within  amendments  be,  and  they 
are  hereby  allowed. 
12  Dec.  1916. 

(Sgd.)     CHAS.  F.  CLEMONS, 

Judge  of  the  Above  Court. 

City  and  County  of  Honolulu, 
Territory  of  Hawaii, — ss. 

S.  M.  Kanakanui,  William  R.  Castle  and  William 
E.  Castle,  Trustee,  the  plaintiffs  above  named,  being 
duly  sworn,  each  for  himself  says  that  he  has  read 
the  foregoing  complaint  and  knows  the  contents 
thereof,  and  that  the  facts  therein  stated  he  believes 
to  be  true. 

(Sgd.)  S.  M.  KANAKANUI, 
(Sgd.)  WILLIAM  R.  CASTLE, 
(Sgd.)  WILLIAM  R.  CASTLE, 
Trustee  for  S.  M.  Kanakanui. 
Subscribed  and  sworn  to  before  me  this  12th  day  of 
December,  1916. 

(Sgd.)  W.  A.  GREEN  WELL,     (Seal) 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

[Endorsed] :  No.  86.  (Title  of  Court  and  Cause.) 
Amended  Complaint.  Filed  Dec.  12,  1.916.  (nunc 
pro  tunc  Jan.  28,  1915.)  at  3  o'clock  and  55  minutes 
P.  M.     (Sgd.)  George  R.  Clark,  Clerk.     [9] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  District  and  Territory  of  Hawaii. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 
Demurrer. 

Now  comes  the  defendant,  The  United  States  of 
America,  by  Jeff  McCarn,  United  States  Attorney  for 
the  District  and  Territory  of  Hawaii,  and  demurs  to 
so  much  and  such  parts  of  the  bill  of  complaint  of  S. 
M.  Kanakanui,  William  R.  Castle,  and  William  R. 
Castle,  as  Trustee  for  said  S.  M.  Kanakanui  filed  in 
this  cause  as  seeks  to  recover  damages  in  the  sum  of 
five  thousand  dollars,  ($5,000)  for  the  loss  of  the  use 
of  the  property  described  in  said  bill  of  complaint 
and  for  interest  on  said  five  thousand  dollars  ($5,000) 
at  the  rate  of  seven  per  cent  (7%)  per  annum  from 
the  11th  day  of  October,  1911,  and  for  cause  of  de- 
murrer to  that  part  of  said  bill  of  complaint  seeking 
to  recover  said  damages,  says:     [10] 

I. 

a.  Plaintiffs  fail  to  allege  and  show  in  said  bill  of 
complaint  that  they  were  ever  deprived  of  the  use  of 
said  property ; 

b.  Plaintiffs  fail  to  allege  or  show  that  the  defend- 
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ant,  The  United  States  of  America,  were  ever  in  pos- 
session of  said  property,  or  that  the  defendant  ever 
had  the  use  of  the  same,  either  before  or  after  the 
entering  of  the  final  decree  in  the  condemnation  pro- 
ceedings complained  of ; 

c.  Said  bill  of  complaint  fails  to  allege  or  show 
that  any  one  authorized  to  bind  The  United  States  of 
America,  or  to  act  for  the  United  States  of  America  in 
the  premises,  took  charge  of,  had  possession  of,  or 
deprived  the  plaintiffs  of  the  use  and  possession  of  the 
property  described  in  the  bill  of  complaint ; 

d.  Section  505  of  the  Revised  Laws  of  Hawaii, 
1'915,  providing  for  the  pajrment  of  interest  at  the  rate 
of  7%  per  annum  in  certain  cases,  does  not  and  cannot 
bind  the  United  States  of  America  in  this  action. 

11. 

That  plaintiffs'  said  bill  of  complaint  does  not  al- 
lege or  show  that  plaintiffs,  or  any  one  of  them,  ever 
owned  any  estate,  title  or  interest  in  or  to  the  prop- 
erty described  in  plaintiffs'  bill  of  complaint. 

III. 

That  plaintiffs  have  not  shown  or  alleged  any  fact 
or  facts  from  which  it  can  be  ascertained  what  the 
interests,  if  any  there  be,  of  the  several  plaintiffs  are, 
nor  is  it  alleged  that  plaintiffs  have  now,  or  that  they  . 
have  ever  had,  any  estate,  title  or  interest  in  said 
property.     [11] 

IV. 

That  the  bill  of  complaint  in  this  cause  shows  that 
the  title  to  the  real  estate  described  in  said  bill  of 
complaint  never  vested  in  the  defendant,  the  United 
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States  of  America,  hence  no  binding  obligation  ever 
rested  upon  the  defendant  to  pay  the  award  and  no 
such  obligation,  therefore,  now  exists  to  pay  the  said 
sum,  or  any  part  thereof,  by  way  of  damages. 

V. 

That  the  right  of  the  defendant,  the  United  States 
of  America,  to  condemn  property  for  public  uses  is 
not  the  creation  of  the  Territorial  statute  and  such 
right  cannot,  therefore,  be  controlled  or  limited  by 
any  Territorial  statute. 

VI. 

That  section  505  of  the  Revised  Laws  of  Hawaii, 
1915,  under  which  this  action  was  brought,  under- 
takes to  authorize  the  recovery  of  costs  of  court,  rea- 
sonable expenses,  and  such  damages  as  may  have  been 
sustained  by  reason  of  the  bringing  of  the  action, 
but  said  section  does  not  apply  to  this  defendant  for 
the  following  reasons,  viz : 

a.  Because  the  United  States  never  pay  costs ; 

b.  This  statute  does  not  and  cannot  bind  the 
United  States  of  America ; 

c.  No  damages  are  shown  or  alleged  to  have  been 
sustained  by  reason  of  the  bringing  of  the  action  for 
condemnation. 

VII. 
That  the  plaintiffs  have  not,  in  and  by  said  bill  of 
complaint,  made  or  stated  such  a  cause  as  doth  or 
ought  to  entitle  them,  or  either  of  them,  to  any  such 
relief  as  is  thereby  sought  and  prayed  for,  from  or 
against  the  defendant,  the  United  States  of  America. 
.[12] 
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WHEREFORE,  this  defendant  demands  the  judg- 
ment of  this  Honorable  Court  whether  it  shall  be 
compelled  to  make  any  further  or  other  answer  to 
said  bill  of  complaint,  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to  be  hence  dis- 
missed with  its  reasonable  costs  in  this  behalf  sus- 
tained. 

(Sgd.)     JEFF  McCARN, 
United  States  Attorney. 

I  HEREBY  CERTIFY,  that  in  my  opinion  the 
foregoing  demurrer  is  well  founded  in  point  of  law, 
and  the  same  is  not  filed  for  the  purposes  of  delay. 

(Sgd.)     JEFF  McCARN, 
United  States  Attorney. 

[Endorsed] :  No.  86.  (Title  of  Court  and  Cause.) 
Demurrer.  Filed  April  1st,  1915.  A.  E.  Murphy, 
Clerk.     By  (Sgd.)  F.  L.  Davis,  Deputy.     [13] 


In  the  United  States  District  Court  for  the  Territory 

of  Haivaii. 

OCTOBER  A.  D.  1916,  TERM. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
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Opinion. 
December  9, 1916. 
Eminent  Domain — Abandonment  of  Proceedings — 
Suit  Against  Government  for  Resultant  Dam- 
ages to  Property  Owner:  The  United  States 
prosecuted  proceedings  for  condemnation  of 
lands  to  a  judgment  of  condemnation  and  valua- 
tion, which  provided  in  accordance  with  the  laws 
of  Hawaii  that  upon  pajonent  of  the  damages 
title  should  vest  in  the  Government.  Over  two 
years  passed  without  such  payment,  and  the 
property  owners,  respondents  in  the  condemna- 
tion suit,  sued  the  United  States  under  the 
Tucker  Act  (24  Stat.  505),  providing  for 
suit  on  claims  founded  upon  the  Constitu- 
tion and  laws  of  the  United  States  or  upon 
contracts  express  or  implied,  or  for  damages 
in  certain  cases  wherein  the  United  States 
is  suable,  and  under  Revised  Laws  of  Hawaii, 
1905,  sec.  505,  providing  that  upon  failure 
to  pay  the  fixed  price  within  two  years  all 
rights  under  the  judgment  of  condemnation 
shall  be  lost  to  the  Government  and  it  shall  be 
liable  for  respondents'  costs,  reasonable  ex- 
penses and  damages  sustained  by  reason  of  the 
bringing  of  the  action;  the  property  owners 
claiming  inter  alia  that  the  judgment  amounted 
to  a  taking  of  property  for  which  compensation 
was  due  under  the  Constitution,  Fifth  Amend- 
ment.    Held,  that  the  suit  against  the  United 
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States  was  not  well  founded,  for  the  reason,  so 
far  as  concerns  the  local  law,  that  the  provision 
of  section  505  as  to  liability  is  a  matter  of  sub- 
stantive law  and  not  of  procedure  and  is  there- 
fore not  controlling  under  "conformity"  stat- 
utes adopting  local  procedure,  and,  so  far  as  con- 
cerns the  Tucker  Act,  that  there  was  no  taking 
of  property  for  which  compensation  is  due  or  for 
which  there  is  any  contract  express  or  implied 
for  reimbursement,  and  that,  so  far  as  concerns 
any  claim  for  damages,  such  claim  as  sounding 
in  tort  is  expressly  disallowed  by  that  Act.    [14], 

Action  under  the  Tucker  Act,  24  Stat.  505,  for 
damages  resulting  from  abandonment  of  eminent 
domain  proceedings;  on  demurrer  to  complaint. 

D.  L.  WITHINGTON  (CASTLE  &  WITHING- 

TON  with  him),  for  plaintiffs. 

S.  C.  HUBER,  United  States  District  Attorney, 
for  the  United  States.     [15] 

This  is  an  action  against  the  United  States  to  re- 
cover damages  arising  from  proceedings  to  condemn 
certain  land  of  the  plaintiffs.  The  complaint  alleges 
that  on  September  7th,  1911,  a  decree  was  entered 
in  those  proceedings  condemning  the  right,  title  and 
interest  of  the  plaintiffs  for  the  public  use  of  the 
United  States  and  ordering  that  their  right,  title  and 
interest  should  vest  in  the  United  States  upon  the 
payment  of  an  award  of  $5,000  damages;  that  no  part 
of  this  award  has  been  paid,  and  that  the  two  years' 
period  fixed  by  Revised  Laws  of  Hawaii,  1905,  sec- 
tion 505,   (Revised  Laws  of  Hawaii,  1915,  section 


The  United  States  of  America.  17 

675),  within  which  such  award  should  be  paid,  has 
elapsed,  and  under  that  statute  all  rights  obtained 
by  the  United  States  in  the  above  decree  have  been 
lost;  and  that  "by  reason  of  the  law  and  particularly 
by  reason  of  section  505  of  the  Revised  Laws  of 
Hawaii,  1905,"  the  plaintiffs  "are  entitled  to  recover 
their  costs  of  court,  reasonable  expenses  and  such 
damages  as  they  have  sustained  by  reason  of  the 
bringing  of  said  action  for  condemnation,"  the 
specific  amounts  claimed  being  $1,100  for  attorney's 
fees  in  the  preparation  and  trial  of  the  condemnation 
suit,  $64.85  for  witness  fees  and  other  expenses, 
$5,000  damages  for  the  loss  of  the  use  of  the  con- 
demned property,  and  interest  on  the  award  of  $5,000 
at  seven  per  cent  per  annum  from  October  11th,  1911. 
The  latter  date  is  thirty  days  (and  a  little  more) 
after  final  judgment,  evidently  following  the  pro- 
vision of  section  505,  aforesaid,  which  reads : 

"The  plaintiff  must  within  two  years  after 
final  judgment  pay  the  amount  assessed  as  com- 
pensation or  damages ;  and  upon  failure  to  do  so 
all  rights  which  may  have  been  obtained  by  such 
judgment  shall  be  lost  to  the  plaintiff;  and  if 
such  payment  shall  be  delayed  [16]  more 
than  thirty  days  after  final  judgment,  then  in- 
terest shall  be  added  at  the  rate  of  seven  per  cent 
per  annum.  Such  payment  shall  be  made  to  the 
clerk  of  the  court  rendering  the  judgment,  who 
shall  distribute  the  same  in  accordance  with  the 
order  of  the  court.  If  the  plaintiff  shall  fail  to 
make  such  payment  as  aforesaid,  the  defendant 
shall  be  entitled  to  recover  his  costs  of  court, 
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reasonable  expenses  and  such  damages  as  may 
have  been  sustained  by  him  by  reason  of  the 
bringing  of  the  action." 

The  present  action  is  based,  as  plaintiffs  claim,  not 
only  directly  upon  the  local  statute  just  quoted,  but 
especially  upon  the  Tucker  Act  of  March  3,  1887, 
24  Stat.  505,  sections  1  and  2,  this  court  having  under 
the  latter  section  jurisdiction  up  to  ten  thousand 
dollars  (see  United  States  v.  Foreman,  5  Okla.  237; 
Johnson  v.  United  States,  6  Utah,  403 ;  United  States 
y.  Johnson,  140  U.  S.  703),  in  case  of; 

"All  claims  founded  upon  the  Constitution  of 
the  United  States  or  any  law  of  Congress,  ex- 
cept for  pensions,  or  upon  any  regulation  of  an 
Executive  Department,  or  upon  any  contract^ 
expressed  or  implied,  with  the  Government  of 
the  United  States,  or  for  damages,  liquidated  or 
unliquidated,  in  cases  not  sounding  in  tort,  in 
respect  of  which  claims  the  party  would  be  en- 
titled to  redress  against  the  United  States  either 
in  a  court  of  law,  equity,  or  admiralty  if  the 
United  States  were  suable."  (Section  1.) 
The  contention  is  that  this  action  is  within  the 
Tucker  Act,  as  being : 

(a)  A  claim  founded  upon  the  Constitution  of  the 
United  States ; 

(b)  Under  a  law  of  Congress; 

(c)  On  a  contract  express  or  implied. 
Though,  strictly,  the  complaint  appears  to  have 

been  drawn  in  theory  on  the  basis  of  a  right  of  action 
under  section  505  of  the  Revised  Laws  of  .Hawaii,. 
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1905,  nevertheless  the  case  will  be  considered  as  if 
the  plaintiffs'  allegations  were  broad  enough  to  un- 
questionably permit  the  claims  imder  the  Tucker  Act, 
as  above  stated.  And  the  plaintiffs  might  rely  upon 
the  comprehensive  phrase  "by  reason  of  the  law"  in 
the  allegation:     [17] 

"That  by  reason  of  the  law,  and  particularly 
by  reason  of  section  505  of  the  Revised  Laws  of 
Hawaii,  1905, "  plaintiffs  "  are  entitled  to  recover 
their  costs  of  court,  reasonable  expenses,  and 
such  damages  as  they  have  sustained  by  reason 
of  a  bringing  of  said  action  for  condemnation." 

But  this  allegation  is  deemed  appropriate  for  re- 
covery under  section  505  of  the  local  law,  and  is  not 
deemed  an  allegation  of  a  claim  based  on  a  "taking 
of  property"  under  the  Constitution,  or  a  claim  based 
on  a  contract  express  or  implied.  The  plaintiffs  may 
amend  their  complaint,  if  they  wish,  so  as  to  remove 
any  question,  especially  as  the  evident  desire  of  the 
United  States  Attorney  is  to  have  the  case  deter- 
mined on  broad  and  not  technical  grounds. 

As  to  this  action's  being  "under  a  law  of  Con- 
gress," the  plaintiff's  contend  that  section  505  of  the 
Revised  Laws  of  Hawaii,  1905,  above  quoted,  is  ap- 
plicable because  made  so  by  a  law  of  Congress,  26 
Stat.  316,  Act  of  August  18,  1890,  as  follows: 

"And  hereafter  the  Secretary  of  War  may 
cause  proceedings  to  be  instituted,  in  the  name 
of  the  United  States,  in  any  court  having  juris- 
diction of  such  proceedings,  for  the  acquirement, 
by  condemnation,  of  any  land,  or  right  pertain- 
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ing  thereto,  needed  for  the  site,  location,  con- 
struction, or  prosecution  of  work  for  fortifica- 
tions and  coast  defenses^  such  proceedings  to  be 
prosecuted  in  accordance  with  the  laws  relating 
to  suits  for  the  condemnation  of  property  of  the 
States  wherein  the  proceedings  may  be  insti- 
tuted." 

The  provision  that  "such  proceedings"  are  "to  be 
prosecuted"  in  accordance  with  the  local  eminent 
domain  laws,  is  merely  a  provision  adopting  local 
procedure — a  provision  not  needed  in  view  of  the 
"conformity"  statute.  Rev.  Stat.  sec.  914,  Judson  v. 
United  States,  120  Fed.  637,  642-643 ;  while,  on  the 
other  hand,  the  provision  of  section  505  of  the  Re- 
vised Laws  of  Hawaii,  1905,  allowing  damages,  ex- 
penses, and  costs  against  the  government  is  a  pro- 
vision of  substantive  law,  rather  than  of  procedure. 
[18] 

The  former  has  to  do  with  remedy,  with  the  means 
or  method  of  enforcing  rights;  the  latter  creates 
rights  in  certain  cases — rights  which  did  not  exist 
before,  the  government  being  in  the  absence  of  legis- 
lation immune  from  damages  or  costs.  Carlisle  v. 
Cooper,  64  Fed.  472,  474,  475,  (C.  C.  A.,  Brown,  Cir- 
cuit Justice,  Wallace  and  Shipman,  Circuit  Judges)  ; 
and,  as  to  costs.  Downs  v.  Reno,  124  Pac.  582,  583.  In 
the  Federal  case  just  cited  "a  judgment  for  costs 
and  allowances  against  the  United  States  upon  the 
dismissal  of  the  condemnation  proceedings  under  the 
act  of  August  1,  1888,  c.  728,  25  Stat.  357,  was  re- 
versed because  the  Court  found  no  authority  for 
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awarding  costs  against  the  United  States  in  such 
case  in  the  act  or  in  any  other  act,"  even  in  spite  of 
the  existence  of  the  "conformity"  statute,  Rev.  Stat, 
sec.  914.  See  Treat  v.  Farmers'  L.  &  T.  Co.,  185  Fed. 
760,  763. 

The  contention,  which  is  the  main  one,  that  the  ac- 
tion is  supported  by  "a  claim  founded  upon  the  Con- 
stitution," a  claim  for  "just  compensation"  for  prop- 
erty taken  for  public  use,  has  had  full  attention,  and 
the  court  is  impressed  with  the  moral  considerations 
which  call  for  relief  from  the  heavy  expense,  not  to 
mention  other  disadvantages,  brought  upon  the  plain- 
tiffs by  their  forced  participation  in  these  condemna- 
tion proceedings;  but,  in  spite  of  the  able  argument 
in  the  plaintiffs '  behalf,  and  in  spite  of  the  recognized 
difficulties  of  the  question  arising  out  of  the  varied, 
provisions  of  law  in  different  jurisdictions,  there  is 
no  conviction  that  there  was  a  "taking"  here  or  that 
the  advantage  acquired  by  the  government  was 
"property." 

There  was  certainly  no  taking  of  the  particular 
property  sought  to  be  condemned.  The  proceedings 
were  only  preliminary  to  a  taking.  See  United  States 
V.  Dickson,  127  [19]  Fed.  775;  Lamb  v.  Schottler, 
54  Cal.  319,  327 ;  Stevens  v.  Borough  of  Danbury,  22 
Atl.  1071, 1072  (Conn.)  ;  Carson  v.  City  of  Hartford, 
48  Conn.  68,  87,  88,  and  other  cases  discussed  here- 
inbelow. 

But  the  strongest  argument  in  behalf  of  the  com- 
plaint has  been,  that  by  the  judgment  of  condemna- 
tion the  Government  virtually  acquired  an  option  to 
purchase  the  plaintiffs '  interests  for  a  certain  sum  of 
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money,  that  this  is  a  thing  of  value,  property,  for 
which  under  the  Constitution  compensation  should 
be  paid.  And  emphasis  is  laid  on  the  damage  suf- 
fered through  the  fact  of  the  tying  up  of  plaintiffs' 
property  for  two  years, — the  interference  with  the 
free  use  and  disposition  of  it  because  of  the  so-called 
lien  or  cloud  upon  it  resulting  from  this  judgment  by 
which  under  section  505  of  the  local  laws,  the  Govern- 
ment by  paying  the  fixed  price  could  at  any  time 
within  two  years  acquire  title.  It  is  apparent  that 
the  plaintiffs  have  suffered  damage  and  have  been 
put  to  expense  by  reason  of  the  condemnation  suit, 
and  the  judgment,  under  which  the  condemnation  was 
to  be  consummated  on  payment  of  a  fixed  price,  might 
be  said  to  operate  as  a  cloud  on  the  title,  but  so,  in  a 
measure  might  the  very  institution  and  the  carrying 
on  of  the  proceedings,  yet  for  none  of  these  things 
is  the  Government  liable,  unless  that  cloud  results 
from  a  '^ taking"  of  property.  That,  however,  there 
here  resulted  no  such  legal  cloud  or  lien,  see  Lamb  v. 
Schottler,  54  Cal.  319,  327. 

Was  there  a  taking  or  acquiring  of  property  by  the 
Government  in  the  so-called  ''lien"  or  "option"  re- 
sulting from  the  judgment  or  condemnation?  At 
first  sight  it  might  appear  so,  but  on  reflection  it  does 
not  seem  that  the  Government  has  acquired  anything 
new  by  this  judgment ;  for  it  had  at  all  [20]  times 
the  right  of  power  to  acquire  for  public  purposes 
that  particular  piece  of  land  and  all  interests  therein, 
— or  in  other  words,  the  owners  held  it  subject  to  that 
right  or  power,  and  the  mere  definite  fixing  of  the 
value  for  condemnation  purposes,  the  mere  decree 
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that  the  plaintiffs'  property  be  condemned  to  be  taken 
by  the  Government  at  a  certain  price  does  not  seem 
to  be,  or  to  amount  to,  the  Government's  acquiring 
of  a  lien  or  option  in  any  sense  of  the  word. 

By  using  the  equivalent  expression  ^ '  right  of  pur- 
chase ' '  instead  of ' '  option, ' '  the  situation  will  be  more 
clear.  The  Government  had  the  right  of  purchase 
at  the  beginning  and  at  all  times,  the  main  purpose 
of  the  proceedings  (at  least  after  the  determination 
of  the  necessity  of  the  taking)  being  to  fix  the  price; 
and  yet  that  right  of  purchase, — in  other  words,  the 
mere  right  of  eminent  domain, — could  never  in  any 
true  sense  be  called  ''property,"  the  taking  of  which 
necessitates  compensation.  Language  of  the  Supreme 
Court  of  Connecticut  to  be  later  quoted  herein  may  be 
considered  as  tending  to  support  the  above  view  (48 
Conn.  87-88)  : 

''But  the  council  considered  only — did  not 
take.  By  considering  (after  the  condemnation 
proceedings  had  gone  so  far  as  to  result  in  the 
assessment  of  damages)  no  new  relation  between 
the  city  and  the  land  came  into  being ;  for  at  all 
times  the  land  of  the  plaintiff  and  of  every  other 
owner  is  exposed  to  the  right  of  the  public  to 
take  it  for  public  use.  By  considering,  the  tak- 
ing became  more  probable  than  before ;  but  it  re- 
mained only  a  possibility ;  his  exclusive  posses- 
sion was  not  interrupted ;  the  power  to  sell  was 
not  taken  from  him ;  his  use  was  made  less  profi- 
table only  by  his  apprehension  lest  a  possibility 
i        might  ripen  into  a  certainty." 
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And  the  Supreme  Court  of  California  has  said,  in 
Lamb  v.  Schottler,  54  Cal.  319,  327 : 

"When,  in  the  exercise  of  its  sovereign  right 
of  eminent  domain,  the  State  takes  the  private 
property  of  a  person,  he  has  but  one  right — and 
that  [21]  is  given  to  him  by  the  Constitution — 
the  right  to  compensation  before  he  is  deprived 
of  his  property.  The  right  to  take  his  property 
in  no  sense  depends  upon  any  contract  between 
him  and  the  public.  His  assent  is  not  required, 
and  his  protestations  are  of  no  avail.  But, 
under  the  Constitution  his  property  cannot  be 
taken  until  paid  for.  Up  to  that  time  he  holds 
it  as  he  always  held  it,  subject  to  the  right  of 
the  State  to  take  it  for  public  use  upon  compen- 
sating him  for  it.  When  so  taken,  the  right  to 
compensation,  which  the  Constitution  gives  him, 
accrues.  That  right  then,  for  the  first  time, 
would  become  under  the  Constitution  a  vested 
one.  Up  to  that  time  he  parts  with  nothing, 
and  the  public  receives  nothing.  Prior  to  that, 
no  lien  is  impressed  upon  his  property,  or  cloud 
cast  upon  his  title,  in  consequence  of  any  pre- 
liminary proceedings.  'Nor  indeed  can  it  be 
said  in  any  legal  sense  that  the  land  has  been 
taken,  until  the  act  has  transpired  which  divests 
the  title  or  subjects  the  land  to  the  servitude. 
So  long  as  the  title  remains  in  the  individual, 
or  the  land  remains  uncharged  by  the  servitude, 
there  can  have  been  no  taking,  under  conditions 
which,  as  already  stated,  preclude  the  commis- 
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sion  of  a  trespass.  Until  the  price  has  been  as- 
certained, the  Government  is  not  in  a  position 
to  close  the  bargain ;  and  when  it  is  ascertained, 
if  the  sum  is  not  satisfactory,  the  Government 
may  withdraw.  The  Government  is  under  no 
obligation  to  take  the  land  if  the  terms  when 
ascertained  are  not  satisfactory.'  (Fox  v.  W. 
P.  R.  E.  Co.,  31  Cal.  538.)  We  know  of  no 
method  by  which  the  Government  could  have 
expressed  its  dissatisfaction  with  the  price  fixed 
upon  the  Laguna  de  la  Merced  more  plainly  and 
positively  than  by  the  repeal  of  the  act  which 
provided  for  its  acquisition — and  that,  too,  be- 
fore any  step  subsequent  to  the  ascertainment 
of  the  price  had  been  taken.  It  is  obvious  that 
the  public  had  acquired  no  new  right  under 
these  proceedings  before  the  repeal  of  the  act, 
and  quite  as  clear  that  the  owners  of  the  prop- 
erty had  not. ' ' 

The  plaintiffs  have  been  prejudiced,  it  is  true,  and 
the  more  prejudiced  as  the  proceedings  advanced  to 
the  judgment  of  condemnation  and  of  valuation,  but 
this  is  merely  damnum  absque  injuria. 

The  so-called  taking  in  the  present  case  seems  to 
be  such  only  as  was  characterized  by  Mr.  Justice 
Strong  as  resulting  from  ''acts  done  in  the  proper 
exercise  of  governmental  powers,  and  not  directly 
encroaching  upon  private  property,  though  their 
consequences  may  impair  its  use."  He  said  in  the 
case  of  Transportation  Co.  v.  Chicago,  99  U.  S.  635, 
641,642:     [22] 
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"Acts  done  in  the  proper  exercise  of  govern- 
mental powers,  and  not  directly  encroaching 
upon  private  property,  though  their  conse- 
quences may  impair  its  use,  are  universally 
held  not  to  be  a  taking  within  the  meaning  of 
the  constitutional  provision.  They  do  not  en- 
title the  owner  of  such  property  to  compensa- 
tion from  the  State  or  its  agents,  or  give  him 
any  right  of  action.  This  is  supported  by  an 
immense  weight  of  authority.  .  .  .  The  extrem- 
est  qualification  of  the  doctrine  is  to  be  found, 
perhaps,  in  Pumpelly  v.  Green  Bay  Company, 
13  Wall,  166,  and  in  Eaton  v.  Boston  Concord 
&  Montreal  Railroad  Co.,  51  N.  H.  504.  In 
those  cases  it  was  held  that  permanent  flooding 
of  private  property  may  be  regarded  as  a  'tak- 
ing.' In  those  cases  there  was  a  physical  in- 
vasion of  the  real  estate  of  the  private  owner, 
and  a  practical  ouster  of  his  possession.  But 
in  the  present  case  there  was  no  such  invasion. 
No  entry  was  made  upon  the  plaintiff's  lot.  All 
that  was  done  was  to  render  for  a  time  its  use 
more  inconvenient." 

No  authority  has  been  found  holding  that  it  is  not 
proper  exercise  of  governmental  powers  to  abandon 
a  condemnation  proceeding  even  after  the  fixing  of 
the  value  of  the  property  proposed  to  be  taken — see 
Lewis,  Em.  Dom.,  3d  ed.,  sec.  955  (656) — with  the 
exception,  of  course,  of  certain  decisions  controlled 
by  statute,  as  e.  g.  in  Plum  v.  City  of  Kansas,  14 
S.  W.  657  (Mo.),  hereinafter  mentioned.     And  such 
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exercise  of  governmental  powers  is  still  proper  even 
though  in  a  few  States  a  remedy  is  afforded  to  re- 
imburse the  property  owner  for  damages,  costs,  etc., 
incurred.  10  R.  C.  L.  239,  sec.  200.  In  the  absence 
of  such  a  statute,  as  section  505  of  the  local  law, 
under  the  great  weight  of  authority,  if  not  all  au- 
thority, a  remedy  is  afforded  only  where  there  has 
been  unreasonable  delay  or  malice,  but  such  remedy 
is  expressly  excluded  by  the  Tucker  Act  as  sound- 
ing in  tort.  See  Id.  238,  sec.  200,  also  In  re  City 
of  Pittsburg,  90  Atl.  (Pa.)  329,  331,  col.  2,  332,  hold- 
ing that  no  such  remedy  exists  apart  from  the  stat- 
ute. And  see  2  Lewis,  Em.  Dom.  3d  ed.,  1693,  sec. 
557  (658). 

The  opinion  in  the  case  of  Stevens  v.  Borough  of 
[23]  Danbury,  22  Atl.  1071,  1072,  1073,  throws 
some  light  on  the  question  of  what  is  a  taking,  hold- 
ing, at  page  1072,  that  the  fixing  of  the  amount  to 
be  paid  if  the  land  is  taken,  constitutes  "only  a 
proposed  taking";  and  it  has  the  following,  at  pages 
1072,  1073,  on  the  matter  of  damages  arising  from 
inconvenience  and  uncertainty. 

* '  There  may  be  a  hardship  in  compelling  a 
land  or  mill-site  owner  to  hold  his  property  in 
entire  uncertainty,  after  an  assessment,  whether 
it  will  be  taken  or  not ;  but  the  inconvenience  is 
of  the  same  kind  which  attends  all  proceedings 
for  the  taking  of  land  for  public  improvements, 
and  which  is  incident  to  the  ownership  of  prop- 
erty in  a  community,  and  especially  in  a  city. 
This  inconvenience  was  shown  in  a  marked  de- 
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gree  in  the  recent  case  of  Carson  v.  City  of  Hart- 
ford, 48  Comm.  68,  where  it  was  held  by  the 
court  to  give  no  right. ' ' 

That  there  can  be  no  recovery  for  the  mere  incon- 
venience, trouble  and  expense  resulting  from  the 
condemnation  proceedings,  see  also,  United  States  v. 
Oregon  R.  &  N.  Co.,  16  Fed.  524,  531;  McCready  v. 
Rio  Grande  Western  Ry.  Co.,  83  Pac.  331,  333 
(Utah). 

In  the  case  of  Plum  v.  City  of  Kansas,  14  S.  W. 
657  (Mo.),  cited  in  behalf  of  the  plaintiffs,  the  Court 
says,  at  page  658 : 

' '  The  issue  of  law  here  is  whether  or  not  inter- 
est runs  upon  the  award  of  damages  assessed  as 
compensation  for  land  taken  for  public  use  by 
the  judgment  of  the  Circuit  Court,  pursuant  to 
the  terms  of  the  Kansas  City  charter  of  1875, 
(Sess.  Acts  1875,  p.  244,  art.  7.)  The  situation 
of  the  parties  in  interest  relative  to  the  subject 
of  controversy  is  this :  Neither  the  plaintiff*  nor 
the  city  was  dissatisfied  with  the  original  award 
fixing  the  value  of  plaintiff's  propert}^  with  a 
view  to  its  appropriation  to  public  use.  The 
long  delay  in  reaching  the  end  of  the  condemna- 
tion case  arose  from  the  acts  of  other  parties. 
During  it  the  plaintiff  remained  in  possession  of 
the  land,  but  his  enjoyment  and  use  thereof  were 
not  such  as  belonged  to  complete  ownership. 
His  tenure,  then,  might  be  characterized  as  a 
sort  of  base  or  qualified  fee,  liable  to  be  deter- 
mined at  any  moment  by  the  issue  of  the  appel- 
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late  proceedings.  He  could  not,  with  any  degree 
of  confidence,  improve  the  property  or  make  any 
but  the  most  transient  agreements  for  its  use. 
He  could  not  dispose  of  it  except  subject  to  the 
paramount  public  easement,  which  had  become 
impressed  upon  it.  So  far  as  concerned  his 
beneficial  rights,  as  owner,  the  judgment  of  con- 
demnation amounted  to  the  taking  of  the  prop- 
erty for  public  use,  and  the  price  for  such  taking 
then  became  justly  due  him." 

But  this  case  is  distinguished  by  the  fact  that  there 
was  no  question,  as  here,  of  any  compensation  on  ac- 
count of  [24]  abandoned  proceedings,  but  under 
the  Missouri  statutes  ''the  title  to  the  land  is  thereby 
(by  the  judgment  of  condemnation)  vested  in  the 
city  for  public  purposes,"  Id.,  col.  2,  and  such  a 
judgment  is  differentiated  from  judgments  "under 
statutes  making  them  merely  tentative  or  expressly 
or  impliedly  postponing  their  final  effect,"  Id.,  page 
659,  col.  1. 

The  cited  case  of  City  of  St.  Louis  v.  Hill,  22  S.  W. 
861  (Mo.)  involves  an  undoubted  taking,  an  invasion 
of  property  rights  in  the  fixing  of  a  building  line 
which  prevented  the  owner  from  building  on  a  strip 
of  land  forty  feet  wide.  The  following  language 
quoted  in  plaintiffs'  brief,  has,  therefore,  no  applica- 
tion here.  Id.,  page  862 : 

"Property,  then,  in  a  determinate  object,  is 
composed  of  certain  constituent  elements,  to  wit, 
the  unrestricted  right  of  use,  enjoyment  and  dis- 
posal   of    that    object.     It    follows    from   this 
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promise  that  anything  which  destroys  or  sub- 
verts any  of  the  essential  elements  aforesaid  is  a 
^  taking  or  destruction  pro  tanto  of  property, 
though  the  possession  and  power  of  disposal  of 
the  land  remain  undisturbed,  and  though  there 
be  no  actual  or  physical  invasion  of  the  locus  in 
quo," 

If  under  that  language  what  was  done  in  the  case 
at  bar  was  a  taking,  then  equally  v^^ell  would  the  mere 
institution  of  the  proceedings  be  a  taking,  for  in  the 
latter  case,  though  in  a  lesser  degree,  the  use  and  dis- 
posal of  the  plaintiffs'  property  was  interf erred 
with.  Such  interference,  as  has  been  pointed  out  in 
the  case  of  Feiten  v.  City  of  Milwaukee,  2  N.  W. 
1148,  1151  (Wis.),  would  result  from  an  ordinary 
action  of  ejectment,  and  yet  in  such  case  there  could 
not  be  said  to  be  a  taking  any  more  than  here. 

As  to  the  suggestion  of  the  opinion  in  the  case  of 
Shoemaker  v.  United  States,  147  U.  S.  282,  321,  upon 
which  [25]  the  plaintiffs  rely,  that  the  assessment 
of  damages  in  eminent  domain  presumably  includes 
certain  incidental  damages  such  as  here  complained 
of,  and  that  if  the  proceedings  are  abandoned  there 
should  be  compensation  to  cover  such  damages,  it  is 
enough  to  say  that,  under  the  general  expression  of 
the  authorities,  the  right  to  abandon  without  liability 
to  pay  the  damages  awarded  necessarily  means  the 
right  to  abandon  wihout  payment  of  any  of  the  in- 
cluded elements  of  damage. 

''The  weight  of  authority  undoubtedly  is  that, 
in  the  absence  of  statutory  provisions  on  the 
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question,  the  effect  of  proceedings  for  condem- 
nation is  simply  to  fix  the  price  at  which  the 
party  condemning  can  take  the  property  sought, 
and  that  even  after  condemnation  or  judgment 
the  purpose  of  taking  the  property  may  be 
abandoned  without  incurring  any  liability  to 
pay  the  damages  awarded."  Lewis,  Em.  Dom. 
3d  ed.,  sec.  955  (656). 

There  is  known  to  us  no  decision  covering  the  ex- 
act question,  i.  e.,  no  decision  in  which  the  acquisition 
of  a  so-called  "option"  or  ''right  of  purchase"  or 
"lien"  is  considered.  In  United  States  v.  Dickson, 
127  Fed.  774,  775,  Circuit  Judge  Pardee  went  so  far 
as  to  say,  that  where  "appraisers  appointed  under 
the  practice  in  the  State  of  Georgia  returned  a  much 
larger  value  for  the  property  than  the  United  States 
had  ever  expressed  a  willingness  to  pay,"  and  "no 
physical  interference  had  been  made  with  the  prop- 
erty," there  had  not  been  any  "taking"  "of  the 
same  in  any  legal  sense. ' '  But  this  is  only  an  opin- 
ion of  no  taking  of  the  property  sought  to  be  con- 
demned, and  not  an  opinion  of  no  incidental  taking 
of  any  property  as,  e.  g.,  an  option  as  above.  In  that 
case  a  motion  of  the  Government  to  dismiss  the  con- 
demnation suit  was  maintained,  it  appearing  that  an 
intervening  Act  of  Congress  had  operated  as  a  legis- 
lative abatement  of  the  proceedings.  Carson  v.  Cit> 
[26]  of  Hartford,  48  Conn.  68,  is  perhaps  more  in 
point.  There  an  assessment  of  damages  had  been 
made  as  to  property  proposed  to  be  condemned  for  a 
public  street.  After  proceedings  had  pended  for 
over  three  years,  the  city  council  voted  to  abandon 
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the  public  improvement  which  required  the  above 
property, — and  under  the  city  ordinance  relating  to 
the  opening  of  streets,  it  had  the  right  of  abandon- 
ment, though  that  fact  would  not  seem  to  distinguish 
the  case,  for  if  the  power  of  the  city  to  purchase  at 
an  assessed  price  is  an  ''option"  or  "property,"  it  is, 
so  long  as  it  lasts,  no  less  so  in  spite  of  the  final  right 
of  non-exercise  of  this  option.  The  Court  says, 
pages  87-88: 

"As  we  have  said  that  no  way  was  laid  out,  the 
Court  must  stand  upon  the  proposition  that  if 
the  council  considers,  for  any  period  however 
brief,  the  matters  of  laying  out  a  way,  and  a  pro- 
visional award  of  damages  is  made  to  an  owner 
of  land  if  it  shall  be  taken,  and  he  is  delayed 
thereby  in  the  sale,  or  omits  to  make  profit  by 
the  use  of  it,  the  city  is  responsible  in  damages. 
But,  the  council  considered  only — did  not  take. 
By  considering  no  new  relation  between  the  city 
and  the  land  came  into  being ;  for  at  all  times  the 
land  of  the  plaintiff  and  of  every  other  owner 
is  exposed  to  the  right  of  the  public  to  take  it 
for  public  use.  By  considering,  the  taking  be- 
came more  probable  than  before ;  but  it  remained 
only  a  possibility;  his  exclusive  possession  was 
not  interrupted ;  the  power  to  sell  was  not  taken 
away  from  him ;  his  use  was  made  less  profitable 
only  by  his  apprehension  lest  a  possibility  might 
ripen  into  a  certainty." 

Adverting  to  cases  cited  in  support  of  the  claim  of 
damages,  the  Court  observed,  at  page  89,  "these  cases 
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do  not  determine  the  law  of  an  instance  of  a  contem- 
plated but  unaccomplished  taking  for  public  use." 
Speaking  of  the  case  of  Pumpelly  v.  Green  Bay  Co., 
13  Wall.  166,  in  which  the  defendant  flowed  the  plain- 
tiff's land  without  compensation,  and  of  other  cases, 
it  is  said,  at  page  88,  ''Practically  each  of  these  acts 
was  a  taking  of  land,  was  the  actual  expulsion  and 
exclusion  of  the  owner  from  it  by  force."  And  of 
another  line  of  cases,  it  is  said,  at  page  91,  "these 
again  are  trespasses,  and,  as  we  have  said,  furnish 
no  precedent  for  making  good  to  a  land-owner  profits 
which  he  omitted  to  make  because  of  his  belief  that 
the  city  would  take  his  land."     [27] 

There  are  numerous  State  cases,  notably  in  Mary- 
land courts,  holding  that  where  the  proceedings  are 
not  instituted  in  good  faith,  or  are  kept  alive  for  an 
unreasonable  length  of  time,  and  finally  abandoned, 
the  owner  is  entitled  to  be  compensated  for  his  ex- 
penses and  loss.  10  R.  C.  L.  238,  sec.  200.  But,  as 
above  noted,  an  action  for  relief  in  such  case  sounds 
in  tort  (Id.)  and  is  expressly  excepted  from  the 
operation  of  the  Tucker  Act.  By  way  of  parenthesis, 
it  may  be  said  that,  presumably,  in  the  State  cases, 
the  States  had  by  legislation  consented  to  be  sued 
for  torts  as  well  as  on  contracts.  And  most  of  these 
cases,  and  probably  all  of  them  so  far  as  consequential 
injuries  are  concerned,  are  it  seems  grounded  upon 
no  idea  of  the  taking  of  property  but  rather  upon  that 
of  the  damaging  of  the  property  within  provisions  of 
law  allowing  compensation  not  only  for  taking  but 
for  damaging.  See  Gibson  v.  United  States,  166 
U.  S.  269,  275,  also  Bedford  v.  United  States,  192 
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U.  S.  217,  225 ;  15  Cyc.  653-654,  and  see,  e.  g.,  Winkle- 
man  V.  City  of  Chicago,  72  N.  E.  1066  (111.),  in  which 
condemnation  proceedings  delayed  for  several  years, 
were  abandoned  after  more  than  15  months  from 
entry  of  judgment  fixing  the  damages.  And  see 
Black  V.  Mayor  of  Baltimore,  50  Md.  235,  33  Am. 
Rep.  320,  323,  holding  that  damages  in  such  cases  of 
wrong  are  not  dependent  upon  whether  the  assess- 
ments of  damages  for  the  taking  have  been  completed 
or  not.     See  also  Shanf elter  v.  Mayor  of  Baltimore, 

31  Atl.  439  (Md.)  ;  also  Ford  v.  Board  of  Park  Com- 
missioners, 126  N.  W.  1030,  1032  (la.),  which  says 
that  ''perhaps  as  many,  if  not  more,  of  the  courts," 
have  held  that  there  are  no  damages  [28]  even  in 
cases  unreasonably  delayed  and  which  points  out  that 
it  is  by  statute  in  many  States  that  a  right  of  action 
has  been  given. 

The  fact  that  it  has  been  found  necessary,  as  in 
Hawaii  (section  505  of  the  local  laws  aforesaid), 
Massachusetts  (Downey  v.  Boston,  101  Mass.  439)  ; 
Minnesota  (Minnesota  &  N.  W.  Ry.  v.  Woodworth, 

32  Minn.  452,  21  N.  W.  476)  and  elsewhere  (10  R. 
C.  C.  239,  sec.  200),  to  enact  legislation  giving  re- 
lief, and  the  fact  that  the  cases  in  which  relief  is 
given  in  the  absence  of  such  legislation  (but  doubt- 
less with  legislation  pennitting  the  Government  to 
be  sued  for  torts)  are  all  cases  (as  the  case  at  bar  is 
not,  under  the  complaint)  of  unreasonable  delay  or 
want  of  good  faith,  seem  to  militate  in  some  degree 
against  the  contentions  of  the  plaintiffs. 

So  far  as  the  latter  class  of  cases  is  concerned,  it 
is  obvious  that  any  question  of  delay  is  quite  inde- 
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pendent  of  the  question  of  the  existence  of  a  taking, 
and  in  such  cases  it  is  significant  that  recovery  is 
placed  on  the  ground  of  unreasonable  delay  and  not 
on  the  ground  of  a  taking. 

The  remedial  character  of  the  Tucker  Act  has  been 
referred  to.  United  States  v.  Southern  Pacific  R.  R. 
Co.,  38  Fed.  55.  That,  however,  results  only  in  a 
liberal  construction  of  the  Act  itself  and  in  no  way 
affects  the  construction  of  the  word  "taking"  as  used 
in  the  Constitution.  ;    -. 

If  there  was  not  a  taking  of  property,  then  there 
could  be  no  basis  for  a  contract  express  or  implied 
and  the  claim  based  on  such  a  contract  would  fall 
to  the  ground.  United  States  v.  Lynah,  188  U.  S. 
444,  462,  472 ;  United  States  v.  Great  Falls  Mfg.  Co., 
112  U.  S.  645,  656,  657;  Peabody  v.  United  [29] 
States,  231  U.  S.  530,  538,  539;  McReady  v.  Rio 
Grande  Western  Ry.  Co.,  83  Pac.  331,  333 ;  Lamb  v. 
Schottler,  56  Cal.  316,  328. 

The  conclusion  from  the  foregoing  considerations, 
is  that  the  demurrer  should  be  sustained,  and  it  is  so 
ordered.  Pursuant  to  the  suggestion  above  made, 
the  complaint  may  be  amended  nunc  pro  tunc,  and  an 
amended  complaint  should  be  filed,  so  that  the  case 
may  be  regarded  as  fully  determined  on  its  merits — 
particularly  for  purposes  of  appeal. 

(Sgd.)  CHAS.  F.  CLEMONS, 
Judge  U.  S.  District  Court. 

[Endorsed]  :  No.  86.  (Title  of  Court  and  Cause.) 
Decision  Sustaining  Demurrer  of  Defendant  to  Com- 
plaint. Filed  Dec.  9,  1916,  at  10  o'clock  and  10  min- 
utes A.  M.    (Sgd.)  George  R.  Clark,  Clerk.     [30] 
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Ifnithe  Distriot  Gonrt  of  the  United  States,  in  and  for 

the  District  and  Territory  of  Hawaii. 
B.  M.  KANAKANUI,  WILLIAM  R.  CASTLE  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Judgment. 

This  cause  having  come  before  the  Court  to  be 
heard  upon  a  demurrer  to  the  complaint,  and  the 
Court  having  heard  the  argiunents  of  counsel,  and 
having  read  their  briefs,  and  having  filed  an  opinion 
in  writing  in  favor  of  the  defendant,  and  plaintiffs 
having  amended  their  original  complaint  in  accord- 
ance with  the  order  of  this  court  nunc  pro  tunc,  to 
include  an  allegation  of  a  claim  based  on  a  taking  of 
property  under  the  Constitution  or  on  a  contract  ex- 
press or  implied,  in  order  that  the  case  may  be  fully 
determined  upon  its  merits;  THEREFORE, 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED: That  the  demurrer  be  sustained  and  that 
judgment  be  entered  for  the  defendant  and  against 
the  plaintiffs,  and  that  the  plaintiffs  take  nothing. 
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DATED,  Honolulu,  T.  H.,  December  14, 1916. 

By  the  Court: 
(Sgd.)     aEORGE  R.  CLARK, 

Clerk. 

0.  K.— (Sgd.)     S.  C.  HUBER, 

U.  S.  Atty. 
To  the  Clerk: 

Let  the  foregoing  Judgment  be  entered. 

(Sgd.)     C.  F.  C, 
Judge.     [31] 

[Endorsed] :  No.  86.  (Title  of  Court  and  Cause.) 
Judgment.  Entered  in  J.  D.  Book  3,  at  folio  #19. 
Filed  Dec.  14,  1916,  at  10  o'clock  and  20  minutes 
A.  M.     (Sgd.)  George  R.  Clark,  Clerk.     [32] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  and  Territory  of  Hawaii. 

October,  A.  D.  1916,  Term. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 


S'B  S,  M.  Kanakanui  et  al.  vs. 

PETITION  FOR  WRIT  OF  ERROR  AND  AL- 
LOWANCE. 
ASSIGNMENT  OF  ERRORS. 
WRIT  OF  ERROR. 
CITATION  ON  WRIT  OF  ERROR. 
BOND  ON  WRIT  OF  ERROR. 

CASTLE  &  WITHINGTON, 
Attorneys  for  Plaintiffs.     [33] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  District  and  Territory  of  Hawaii. 

October,  A.  D.  1916,  Term. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Petition  for  Writ  of  Error  and  Allowance. 

S.  M.  Kanakanui,  William  R.  Castle,  and  William 
R.  Castle,  as  trustee  for  said  S.  M.  Kanakanui,  peti- 
tioners in  the  above-entitled  cause,  feeling  them- 
selves aggrieved  by  the  decision  and  judgment  sus- 
taining the  demurrer  to  their  complaint  and  denying 
their  claim  for  damages,  and  complaining  that  there 
is  manifest  error  to  the  damage  of  the  petitioners  in 
the  same,  come  now,  by  Messrs.  Castle  &  Withing- 
ton,  their  attorneys,  and  petition  said  court  for  an 
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order  allowing  said  petitioners  to  prosecute  a  writ  of 
error  to  the  Honorable,  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  under  and 
according  to  the  laws  of  the  United  States  in  that 
behalf  made  and  provided;  and  also  that  an  order 
be  made  fixing  the  amount  of  security  which  the  peti- 
tioners shall  give  and  furnish  upon  said  writ  of  error, 
and  that,  upon  the  giving  of  such  security,  all  further 
proceedings  in  this  court  be  suspended  [34]  and 
stayed  until  the  determination  of  said  writ  of  error 
by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

And  your  petitioners  will  ever  pray. 

Dated,  Honolulu,  T.  H.,  December  23,  1916. 
(S.)     CASTLE  &  WITHINGTON, 

Attorneys  for  Petitioners. 

Allowed;  and  the  amount  of  bond  on  said  writ  of 
error  is  hereby  fixed  at  $300. 

(Sgd.)     CHAS.  F.  CLEMONS, 

Judge.     [35] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  and  Territory  of  Hawaii. 

October,  A.  D.  1916,  Term. 
No.  86. 
S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 


40  S.  M.  Kanakanui  et  oA,  vs. 

Assignment  of  Errors. 

Now  come  the  above-named  plaintiffs,  S.  M. 
Kanakanui,  William  R.  Castle,  and  William  R. 
Castle,  as  trustee  for  said  S.  M.  Kanakanui,  and  say- 
that  in  the  record  and  proceedings  in  the  above-en- 
titled cause  there  is  manifest  error  in  this,  to  wit: 

1.  That  the  said  Court  erred  in  sustaining  the 
demurrer  of  the  respondent  to  the  complaint  of  the 
plaintiffs  as  amended,  and  in  ordering  judgment  for 
the  respondent. 

2.  That  the  said  Court  erred  in  entering  judg- 
ment for  the  respondent  and  against  the  plaintiffs. 

3.  That  said  Court  erred  in  holding  that  the  cause 
of  action  set  forth  is  not  one  provided  for  in  the  act 
of  March  3,  1887. 

4.  That  the  said  Court  erred  in  holding  that  the 
claim  [36]  set  forth  is  not  one  founded  upon  the 
Constitution  of  the  United  States. 

5.  That  the  said  Court  erred  in  holding  that  said 
claim  does  not  rise  under  a  law  of  Congress. 

6.  That  the  said  Court  erred  in  holding  that  the 
complaint  does  not  set  forth  a  claim  against  the 
United  States  on  a  contract  express  or  implied. 

Dated,  Honolulu,  T.  H.,  December  23,  1916. 
(S.)     CASTLE  &  WITHINGTON, 
Attorneys  for  Plaintiffs.     [37] 
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In  the  District  Court  of  the  United  States  in  and  for 
the  District  and  Territory  of  Hawaii, 

October,  A.  D.  1916,  Term. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 

WILLIAM  R.  CASTLE  as  Trustee  for  Said 

S.  M.  KANAKANUI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America  to 
the  Honorable  CHARLES  F.  CLEMONS  and 
the    Honorable    HORACE    W.    VAUGHAN, 
Judges  of  the  United  States  District  Court  for 
the  District  and  Territory  of  Hawaii,  GREET- 
ING: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
said  District  Court,  before  you,  in  the  case  of  S.  M. 
Kanakanui,    William   R.    Castle,   and  William   R. 
Castle  as  Trustee  for  said  S.  M.  Kanakanui,  Plain- 
tiffs, V.  United  States  of  America,  Defendant,  a 
manifest  error  has  happened,  to  the  great  prejudice 
and  damage  of  said  petitioners,  S.  M.  Kanakanui, 
William  R.  Castle,  and     [38]     William  R.  Castle  as 
Trustee  for  said  S.  M.  Kanakanui,  as  is  said  and  ap- 
pears by  the  petition  herein. 


42  S.  M.  Kanakanui  et  al.  vs. 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  justices  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in 
the  City  of  San  Francisco,  in  the  State  of  California, 
together  with  this  writ,  so  as  to  have  the  same  at  the 
said  place  in  said  circuit  thirty  days  after  this  date, 
that  the  record  and  proceedings  aforesaid  being  in- 
spected, the  said  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein,  to  correct  those  errors 
what  of  right,  and  according  to  the  laws  and  customs 
of  the  United  States,  should  be  done. 

WITNESS,  The  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  26th  day  of  December, 
A.  D.  1916. 

Attest  my  hand  and  seal  of  the  United  States  Dis- 
trict Court  in  and  for  the  District  and  Territory  of 
Hawaii,  at  the  clerk's  office,  Honolulu,  Territory  of 
Hawaii,  on  the  day  and  year  last  above  written. 

[Seal]  (Sgd.)  GEORGE  R.  CLARK, 

Clerk,  United  States  District  Court  in  and  for  the 
District  and  Territory  of  Hawaii. 

Allowed  this  26th  day  of  December,  1916. 
(Sgd.)  CHAS.  P.  CLEMONS, 
Judge  of  the  District  Court  of  the  United  States  in 
and  for  the  District  and  Territory  of  Hawaii. 
[39] 
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In  the  District  Court  of  the  United  States  in  and  for 
the  District  and  Territory  of  Hawaii. 

October,  A.  D.  1916,  Term. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 
WILLIAM  R.  CASTLE  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Citation  on  Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America  to 
the  United  States  of  America  and  to  the  Honor- 
able S.  C.  HUBER,  United  States  District  At- 
torney for  the  District  and  Territory  of  Hawaii, 
its  Attorney,  GREETING : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  at  the  city 
of  San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  of  this  writ,  pursuant  to  a 
writ  of  error  filed  in  the  clerk's  office  of  the  United 
States  District  Court  in  and  for  the  District  and  Ter- 
ritory of  Hawaii,  wherein  S.  M.  Kanakanui,  Will- 
iam R.  Castle,  and  William  R.  Castle  as     [40]     trus- 
tee for  said  S.  M.  Kanakanui  are  plaintiffs,  and  you 
are  defendant  in  error,  to  show  cause,  if  any  there 
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be,  why  the  judgment  in  said  writ  of  error  mentioned 
should  not  be  corrected,  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  The  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  26th  day  of 
December,  1916,  and  of  the  United  States  the  One 
Hundred  and  Fortieth. 

CHAS.  F.  CLEMONS, 
Judge  of  the  District  Court  of  the  United  States  in 

and  for  the  District  and  Territory  of  Hawaii. 

[41] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  and  Territory  of  Hawaii. 

October  A.  D.  1916,  Term. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  Said 
S.  M.  KANAKANUI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  S.  M.  Kanakanui,  William  R.  Castle  and  Will- 
iam R.  Castle,  as  Trustee  for  said  S.  M.  Kanakanui, 
as  principals,  and  Henry  G.  Winkley,  as  Surety,  are 
held  and  firmlv  bound  unto  the  United  States  of 
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America  in  the  penal  sum  of  three  hundred  dollars 
for  the  payment  of  which,  well  and  truly  to  be  made 
to  said  United  States  of  America,  we  bind  ourselves 
and  our  respective  heirs,  executors,  administrators, 
successors  or  assigns  firmly  by  these  presents. 

THE  CONDITION  of  the  above  obligation  is  such 
that 

WHEREAS,  on  the  23d  day  of  December,  1916,  the 
above  bounden  principals  sued  out  a  writ  of  error  to 
the  United  States  Circuit  Court  of  Appeals  of  the 
Ninth  Circuit  from  that  certain  judgment  made  and 
entered  in  the  above-entitled  court  and  cause  on  the 
14th  day  of  December,  A.  D.  1916,  by  the  Honorable 
Charles  F.  demons,  Judge  of  said  court. 

NOW,  THEREFORE,  if  the  said  principals  shall 
prosecute  their  [42]  said  writ  of  error  to  effect 
and  answer  all  damages  and  costs  if  they  fail  to  sus- 
tain their  said  writ  of  error,  then  this  obligation 
shall  be  void ;  otherwise  it  shall  remain  in  full  force 
and  effect. 

IN  WITNESS  WHEREOF,  the  said  S.  M. 
Kanakanui,  William  R.  Castle,  and  William  R.  Cas- 
tle as  trustee  for  said  S.  M.  Kanakanui,  principals, 
and  Henry  O.  Winkley,  Surety,  have  hereunto  set 
their  hands  this  23d  day  of  December,  1916. 
(S.)  WILLIAM  R.  CASTLE, 
(S.)     WILLIAM  R.  CASTLE,  Trustee, 

Principals. 
(S.)     HENRY  G.  WINKLE Y, 

Suretv. 
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The  foregoing  bond  is  approved: 

(Sgd.)     CHAS.  F.  CLEMONS, 
Judge,  United  States  District  Court,  Territory  of 
Hawaii.     [43] 

[Endorsed] :  No.  86.  (Title  of  Court  and  Cause.) 
Petition  for  Writ  of  Error  and  Allowance.  Assign- 
ment of  Errors.  Writ  of  Error.  Citation  on  Writ 
of  Error.  Bond  on  Writ  of  Error.  Filed  Dec.  26, 
1916.     (Sgd.)  George  R.  Clark,  Clerk.    '[44] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  District  and  Territory  of  Haivaii. 

No.  86. 

S.  M.  KANAKANUI,  WILLIAM  R.  CASTLE,  and 
WILLIAM  R.  CASTLE,  as  Trustee  for  said 
S.  M.  KANAKANUI, 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record. 

United  States  of  Aineri(^a, 
District  of  Hawaii, — ss. 

I,  George  R.  Clark,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Territory  of  Hawaii,  do 
hereby  certify  the  foregoing  pages,  numbered  from 
1  to  45,  inclusive,  to  be  a  true  and  complete  tran- 
script of  the  record  and  proceedings  had  in  said 
court  in  the  above-entitled  cause,  as  the  same  re- 
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mains  of  record  and  on  file  in  my  office,  and  I  further 
certify  that  I  hereto  annex  the  original  citation  on 
wi'it  of  error  and  one  (1)  order  extending  time  to 
transmit  record  on  appeal. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $13.65,  and  that  said  amount 
has  been  paid  to  me  by  the  appellants. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  Court  this 
31st  day  of  January,  A,  D.  1917. 

[Seal]  OEORGE  R.  CLARK, 

Clerk,  United  States  District  Court,  Territory  of 
Hawaii.     [45] 


[Endorsed]:  No.  2935.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  S.  M. 
Kanakanui,  William  R.  Castle  and  William  R.  Cas- 
tle, as  Trustee  for  said  S.  M.  Kanakanui,  Plaintiffs 
in  Error,  vs.  The  United  States  of  America,  Defend- 
ant in  Error.  Transcript  of  Record.  Upon  Writ 
of  Error  to  the  United  States  District  Court  of  the 
Territory  of  Hawaii. 
Filed  February  8,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.   2935 

United  States  Circuit  Court  of  Appeals 

FOR  THE 

NINTH  CIRCUIT 


S.  J^J.  KANAKANUI,  WILLIAM  K.  CASTLE,  and 
WILLIAM  E.  CASTLE  as  Trustee  for  said 
S.  M.  Kanakanui, 

Plaintiffs  in  Error, 


V. 


THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


BRIEF  FOR  PLAINTIFFS  IN  ERROR 


David  L.  Withington^ 
Attorney  for  Plaintiffs  in  Error. 


William  R.  Castle, 
W.  A.  Green  WELL, 
Alfred  L.  Castle, 

of  Counsel. 


Filed 


F.  D.  Monckton, 

CTerk. 
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NO.    2935 

United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

S.  M.  I^NAKANUI,  WILLIAM  K. 
CASTLE,  and  WILLIAM  K. 
CASTLE  as  Trustee  for  said  S.  M. 
Kanakaniii, 

Plaintiffs  in  Error, 

V. 

THE  UNITED  STATES  OF  AMEK- 
ICA, 

Defendant  in  Error. 
BRIEF  FOR  PLAINTIFFS  IN  ERROR 


STATEMENT  OF  THE  CASE. 

This  is  a  writ  of  error  to  review  a  judgment  of 
tlie  United  States  District  Court  for  tlie  Territory 
of  Hawaii,  sitting  as  a  court  of  claims  under  tlie 
Act  of  March  3,  1887  (24  Stat.  505),  the  Tucker  Act 
so  called,  in  which  the  plaintiffs  alleged  that  their 
land  had  been  condemned  in  an  action  brought  in 
the  same  court  by  the  United  States  of  America  by  a 
final  judgment  September  7,  1911;  that  the  United 
States  suffered  the  judgment  to  remain  unpaid  and 
claimed  under  the  same  for  two  years,  and  that  by 
reason  of  the  premises  the  plaintiffs  were  entitled  to 
recover  damages,  amounting  in  all  to  $6,164.85, 


"upon  a  claim  founded  upon  the  Constitution  of  tlie 
United  States,  upon  the  laws  of  Congress,  upon  a 
contract  express  or  implied,  and  for  their  damages 
in  a  case  not  sounding  in  tort,  in  respect  of  which 
claims  the  party  would  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law,  equity,  or 
admiralty  if  the  United  States  were  suable ;  and  they 
further  allege  that  they  are  entitled  to  recover  also 
against  the  United  States  by  reason  of  the  provi- 
sions of  Section  505  of  the  Revised  Laws  of  Hawaii, 
1905,  now  Section  076  of  the  Revised  Laws  of  Ha- 
waii, 1915,  and  pursuant  to  said  Constitution  and 
laws." 

A  demurrer  was  interposed  which  was  sustained 
by  the  court  below  in  a  careful  opinion,  on  the  ground 
that  Section  GTG  is  substantive  law  and  not  pro- 
cedure and  therefore  not  adopted  by  the  statute 
adopting  local  procedure,  that  Avithin  the  Tucker 
Act  there  was  no  taking  of  property  for  which  com- 
pensation is  due  and  for  Avhich  there  is  any  contract 
express  or  implied  to  reimburse,  and  that  the  claim 
for  damages  sounding  in  tort  is  expressly  disallowed 
by  that  Act. 

CLAIM  OF  THE  PLAINTIFFS. 

Plaintiffs  claim  under  Section  ()7G  as  follows: 

"Sec.  ()7().  Payment  of  judgment,  penalties.  The 
plaintiff  must  within  two  years  after  final  judgment 
pay  the  amount  assessed  as  compensation  or  dam- 
ages; and  upon  failure  so  to  do  all  rights  which  may 
have  been  obtained  by  such  judgment  shall  be  lost 
to  the  plaintiff;  and  if  such  payment  shall  be  delayed 
more  than  thirty  days  after  final  judgment,  then 
interest  shall  be  added  at  the  rate  of  seven  per  cent. 
per  annum.     Such  payment  shall  be  made  to  the 


clerk  of  the  court  rendering  tlie  judgment,  who  shall 
distribute  the  same  in  accordance  with  the  order  of 
the  court.  If  the  plaintiff  shall  fail  to  make  such 
payment  as  aforesaid,  the  defendant  shall  be  entitled 
to  recover  his  costs  of  court,  reasonable  expenses 
and  such  damage  as  may  have  been  sustained  b}^  him 
by  reason  of  the  bringing  of  the  action." 

on  the  ground  that  the  United  States  having  brought 
this  action  and  secured  the  condemnation  of  the 
plaintiffs'  land,  in  accordance  with  the  laws  of  the 
Territory  of  Hawaii  as  provided  by  the  Act  of  Con- 
gress, and  procured  the  entry  of  a  judgment,  under 
which  judgment  by  virtue  of  the  section  it  acquired 
the  right  to  take  the  land  and  to  delay  payment  for 
two  years,  and  having  during  those  tAvo  years 
claimed  the  right  to  the  property  under  what  the 
court  below  calls  an  option,  and  having  tied  it  up  for 
the  two  years  under  this  cloud  and  prevented  its  dis- 
position, the  United  States  is  liable  for  the  conse- 
quences of  its  voluntary  act  in  taking  advantage  of 
the  Hawaiian  statute.  The  complaint  shows  the  item 
of  damages.  As  a  matter  of  fact,  we  think  it  would 
be  admitted  by  the  Government  that  the  plaintiffs' 
damages,  including  those  for  which  it  apparently  has 
no  redress,  would  be  more  nearly  $20,000  under  the 
very  peculiar  circumstances  of  this  case;  but  the 
amount  of  damages  is  immaterial  in  this  form. 

The  claim  rests  in  law  on  three  different  grounds, 
Avhich  are  not  exclusive  of  each  other,  all  of  which 
grounds  Congress  has  made  the  basis  of  action  under 
the  Tucker  Act,  and  waived  the  immunity  of  the 
United  States  to  suit,  viz : 


"All  claims  founded  upon  tlie  Constitution  of  tlie 
United  States  or  any  law  of  Congress,  *  *  *  q^ 
upon  any  contract,  express  or  implied,  with  the  Gov- 
ernment of  the  United  States,  or  for  damages,  liqui- 
dated or  unliquidated,  in  cases  not  sounding  in  tort, 
in  respect  of  which  claims  the  party  would  be  enti- 
tled to  redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty  if  the  United 
States  were  suable." 

These  grounds  are: 

(a)  The  claim  is  founded  upon  the  5th  Amend- 
ment to  the  Constitution  of  the  United  States,  which 
provides : 

"No  person  shall  *  *  *  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,  nor 
shall  private  property  be  taken  for  public  use  with- 
out just  compensation." 

(b)  The  proceeding  was  prosecuted  under  the  Act 
of  Congress  of  August  18,  1890,  for  the  condemna- 
tion of  sites  for  fortifications  and  coast  defense  as 
follows : 

"Hereafter  the  Secretary  of  War  may  cause  pro- 
ceedings to  be  instituted,  in  the  name  of  the  United 
States,  in  any  court  having  jurisdiction  of  such  pro- 
ceedings, for  the  acquirement,  by  condemnation,  of 
any  land,  or  right  pertaining  thereto,  needed  for  the 
site,  location,  construction  or  ])rosecution  of  works 
for  fortifications  and  coast  defenses,  such  proceed- 
ings to  be  prosecuted  in  accordance  Avith  the  laws  re- 
lating to  suits  for  the  condemnation  of  property  of 
the  States  wherein  the  i)roceedings  may  be  insti- 
tuted." 

Our  claim  is  that  having  brought  it  under  an  Act  of 
Congress  providing  that  it  should  be  prosecuted  in 


accordance  with  tlie  laws  of  the  Territory  of  Ha- 
waii, Section  G76  of  the  Revised  Laws  of  Hawaii, 
1915,  applies;  and, 

(c)  The  claim  is  founded  upon  an  express  con- 
tract on  the  part  of  the  United  States  made  by  law 
to  pay  the  sums  provided  to  be  paid  by  Section  676  in 
case  it  elects,  as  it  has  done,  to  take  advantage  of 
the  section,  or  if  not  on  an  express  contract,  then 
upon  an  implied  contract  to  pay  the  sums  provided 
therein  or  the  reasonable  damages  suffered  by  the 
owner,  based  upon  having  received  the  advantage  of 
the  provision,  or  else — and  we  are  inclined  to  think 
this  the  true  solution — upon  a  quasi-contract  based 
on  the  statutory  obligation  incurred  by  reason  of 
having  taken  the  benefit  of  the  statute. 

ARGUMENT. 

I. 

WHEN  THE  UNITED  STATES  CONSENTS  TO 
A  SUIT  AGAINST  IT  OR  ASSUMES  OBLIGA- 
TIONS, THE  COURT  IS  BOUND  TO  DECIDE  IN 
THE  SAME  MANNER  AS  BETWEEN  MAN  AND 
MAN  ON  THE  SAME  SUBJECT. 

This  was  decided  in  an  early  and  leading  case. 

'^By  consenting  to  be  sued,  and  submitting  the  de- 
cision to  judicial  action,  they  have  considered  it  as  a 
purely  judicial  question,  which  we  are  now  bound  to 
decide  as  between  man  and  man,  on  the  same  subject 
matter." 

United  States  v.  Arredondo,  6  Pet.  691,  711. 
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So  when  the  United  States  assumes  a  claim  against 
a  State,  although  the  United  States  does  not  ordi- 
narily pay  interest,  it  must  pay  interest  as  the  State 
would  pay  it. 

United  States  v.  McKee,  91  U.  S.  442. 
It  is  liable  for  funds  fraudulently  obtained,  as  an 
individual. 

United  States  v.  State  Nat.  Bank,  96  U.  S.  30. 
It  must  pay  upon  a  quantum  meruit  where  an  im- 
plied contract  arises. 

Clark  V.  United  States,  95  U.  S.  539. 

"To  constitute  such  a  contract,  there  must  have 
been  some  consideration  moving  to  the  United 
States." 

Knote  v.  United  States,  95  U.  S.  149. 

It  has  been  said  that  the  United  States  stands  in  a 
more  favored  position  than  the  ordinary  suitor  and 
does  not  pay  interest  and  costs  to  the  individual,  al- 
though the  individual  may  be  obliged  to  pay  to  it. 
United  States  v.  Verdier,  164  U.  S.  213. 
Yet  the  same  court  has  declared  that  the  rule  that 
the  United  States  does  not  pay  interest  is  not  uni- 
form. 

United  States  v.  McKec,  ubi  supra. 

So  under  the  Tucker  Act  there    is    discretion   to 
award  costs,  which  discretion  is  usually  exercised. 
United  States  v.  Harmon,  147  U.  S.  269. 

In  actions  in  the  Supreme  Court  of  the  United 
States,  where  a  State  is  a  party,  there  is  not  only 
power  to  award  costs,  but  it  is  said : 


"there  is  no  reason  why  the  plaintiff  should  not  suf- 
fer the  usual  consequences  of  failure  to  establish  its 
case." 

Missouri  v.  Illinois,  202  U.  S.  598. 

Pennsylvania  v.  Wheeling  <&  B.  Bridge  Co., 

18  How.  460. 

II. 

IT  IS  ADMITTED  THAT  THE  PLAINTIFFS 
HAVE  SUFFERED  DAMAGE,  FOR  WHICH 
THEY  HAVE  RECEIVED  NO  JUST  COMPENSA- 
TION. 

The  court  below  said: 

"by  the  judgment  of  condemnation  the  Government 
virtually  acquired  an  option  to  purchase  the  plain- 
tiffs' interests  for  a  certain  sum  of  money,  *  *  * 
It  is  apparent  that  the  plaintiffs  have  suffered  dam- 
age and  have  been  put  to  expense  by  reason  of  the 
condemnation  suit."     (Tr.,  p.  22.) 

and 

"The  plaintiffs  have  been  prejudiced,  it  is  true,  and 
the  more  prejudiced  as  the  proceedings  advanced  to 
the  judgment  of  condemnation  and  of  valuation,  but 
this  is  merely  damnum  absque  injuria.^'    (Tr.,  p.  25.) 

The  damage  is  admitted,  but  it  is  said  to  be  dam- 
num  absque  injuria  because  there  was  no  "taking" 
and  the  advantage  acquired  by  the  Government  was 
not  "property." 

Based  on  this  damage,  and  in  some  cases  going  so 
far  as  to  provide  for  the  damages  suffered  merely 
by  bringing  the  suit,  a  number  of  the  States  have 
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enacted  statutes  for  indemnity,  among  them  Massa- 
chusetts, Minnesota,  Iowa,  Pennsylvania  and  New 
Jersey,  construed  in  the  following  cases : 

Ford  V.  Board  of  Park  Commissioners,  148 

la.  1,  126  N.  W.  1030,  23  Ann.  Cas.  940. 
Drury  v,  Boston,  101  Mass.  439. 
Whitney  v.  Lynn,  122  Mass.  338. 
Minnesota  R.  Co,  v.  Whitworth,  32  Minn.  452, 

21  N.  W.  476. 
Re  Pittsburgh,  243  Pa.  392,  90  Atl.  329,  52  L. 

K.  A.  (N.  S.)  262. 
In  re  Port  Reading  R.  Co.,  75  N.  J.  L.  430,  68 

Atl.  219. 
Walsh  V.  Board  of  Education  of  Neivark,  73 

N.  J.  L.  643,  64  Atl.  1088. 

The  Hawaiian  statute  under  consideration  is  un- 
like most  of  these  statutes  which  provide  for  discon- 
tinuance. It  provides  for  another  case,  namely, 
where  the  Government  elects  to  take  advantage  of 
the  judgment  and  to  claim  under  it  for  two  years,  a 
new  and  valuable  right  not  given  by  the  mere  author- 
ity of  condemn. 

There  are  cases  in  which  it  was  held  that  an  unrea- 
sonable delay  in  prosecuting  render  the  plaintiff 
liable  to  damages  suffered  by  the  defendant,  but  the 
rule  would  seem  to  be,  as  quoted  by  the  court  below 
from  Lewis  on  Eminent  Domain,  that  the  plaintiff 
can  dismiss  within  a  reasonable  time  after  the  fix- 
ing of  value.  Some  jurisdictions  fix  at  twenty  days 
and  others  at  thirty  days. 
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It  lias  been  suggested  that  even  in  this  case  it  is 
within  the  discretion  of  the  court  to  impose  as  a  con- 
dition the  payment  of  costs  and  damages. 

Southern  Pacific  R.  Co.  v.  Rets  Estate  Co.,  15 
Cal.  App.  216;  114  Pac.  808,  810. 

We  repeat  again,  the  damage  which  we  claim  here 
is  damage  incurred  by  the  exercise  by  the  Govern- 
ment of  a  right  after  the  fixing  of  the  price  and  the 
condemnation  by  claiming  under  the  condemnation 
two  years  before  they  elect  not  to  pay,  a  right  which 
they  would  not  have  but  for  the  procedure  provided 
by  this  statute. 

III. 

THIS  DAMAGE  WAS  NOT  DAMNUM  ASBQUE 
INJURIA,  FOE  IT  WAS  NOT  SUFFEKED  IN 
THE  COUKSE  OF  THE  OKDINAKY  PROCEED- 
INGS IN  A  COURT  OF  JUSTICE,  IN  COMMON 
WITH  THE  PUBLIC  GENERALLY,  BUT  BY 
REASON  OF  RIGHTS  ACQUIRED  UNDER  THE 
JUDGMENT  OF  CONDEMNATION,  UNDER 
WHICH  THE  UNITED  STATES  CLAIMED  AND 
THE  BENEFITS  OF  WHICH  IT  RECEIVED. 

The  judgment  is  a  "final  judgment"  (Sec.  676)  and 
"rights"  are  obtained  under  it,  for  on  the  failure  to 
pay  within  two  years  "all  rights  which  may  have 
been  obtained  by  such  judgment  shall  be  lost  to  the 
plaintiff,"  and  it  bears  interest  "thirty  days  after 
final  judgment."  It  is,  moreover,  a  part  of  the  pro- 
cedure and  is  followed  by  a  final  order  of  condem- 
nation. 
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"When  all  payments  required  by  the  final  judg- 
ment have  been  made,  the  court  shall  make  a  final 
order  of  condemnation,  *  *  *  and  thereupon  the 
property  described  shall  vest  in  the  plaintiff." 

Section  677,  Revised  Laws  of  Hawaii,  1915. 

This  is  not  a  case  of  damnum  absque  injuria,  and 
"temporary  inconvenience  to  private  parties,  in  com- 
mon with  the  public  in  general"  {Hamilton  v.  Vicks- 
burg,  Shreveport  d  Pacific  R.  R.  Co.,  119  U.  S.  280), 
such  as  the  liability  of  every  one  to  suit  and  to  the 
incidental  exi)enses  in  defending  the  action.  Wheth- 
er such  damages  are  deemed  compensated  in  the 
judgment,  as  was  said  in  Shoemaker  v.  United 
States,  147  U.  S.  282,  321,  or  whether  they  are  dam- 
num  absque  injuria,  is  immaterial ;  and  it  is  also  im- 
material whether  there  is  any  right  to  recover  when 
the  dismissal  is  after  the  ascertainment  of  the 
amount  and  before  final  judgment.  In  this  case  final 
judgment  was  entered  and  a  claim  of  rights  made 
under  it  for  two  years.  (Tr.,  p.  8.)  It  is  also  im- 
material whether  we  can  recover  according  to  the 
provision  of  the  Hawaiian  statute,  or  whether  recov- 
ery is  to  be  had  upon  a  quantum  meruit. 

No  case  cited  in  the  learned  and  exhaustive  opin- 
ion of  the  court  below  meets  this  case.  Carlisle  v. 
Cooper,  64  Fed.  472;  Doivns  v.  Reno,  124  Pac.  582, 
and  the  other  cases  cited,  aside  from  the  two  from 
Connecticut  hereafter  referred  to,  deal  with  costs  on 
dismissal  before  final  judgment,  whereas  final  judg- 
ment was  entered  in  this  case  and  the  Government 
obtained  its  benefit  and  claimed  under  it   for   two 
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3^ears.  It  is  worthy  of  note  that  the  opinion  in  Car- 
lisle V.  Cooper  does  not  notice  United  States  v.  Enge- 
man,  46  Fed.  898,  in  the  same  district,  where  a  dif 
ferent  result  was  reached.  In  all  these  cases,  in- 
cluding the  Connecticut  cases,  as  is  said  by.  the  court 
below,  "The  proceedings  were  only  preliminary  to  a 
taking."     (Tr.,  p.  21.) 

Thus  in  Laml)  v.  Schottler,  54  Cal.  319,  it  is  said : 

"It  is  obvious  that  the  public  had  acquired  no  new 
right  under  these  proceedings  before  the  repeal  of 
the  act."     (Tr.,  p.  25.) 

There  the  State  immediately  expressed  its  dissatis- 
faction. Up  to  that  time  (the  payment),  "he  (the 
o^Mier)  parts  with  nothing,  and  the  public  receives 
nothing."     (Tr.,  p.  24.) 

IV. 

FOE  THIS  DAMAGE  THE  PLAINTIFFS  AEE 
ENTITLED  TO  RECOVERY:  (a)  UNDER  THE 
CONSTITUTION;  (b)  BY  VIRTUE  OF  THE  ACT 
OF  CONGRESS  ADOPTING  THE  PROCEDURE ; 
AND  (c)  IF  NOT  ADOPTED  AS  A  PART  OF  THE 
PROCEDURE,  THEN  UNDER  AN  IMPLIED 
CONTRACT,  HAVING  RECEIVED  THE  BENE- 
FITS, TO  PAY  ACCORDING  TO  THE  HAWAL 
IAN  ACT,  OR  ELSE  UPON  A  QUANTUM 
MERUIT. 

(a)  Plaintiffs  are  entitled  to  just  compensation, 
their  private  property  having  heen  taken  for  public 
use. 
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"There  are  numerous  authorities  to  sustain  the 
doctrine  that  a  serious  interruption  to  the  common 
and  necessary  use  of  property  may  be,  in  the  lan- 
guage of  Mr.  Angell,  in  his  worl^  on  water-courses, 
equivalent  to  the  taking  of  it,  and  that  under  the 
constitutional  provisions  it  is  not  necessary  that  the 
land  should  be  absolutely  taken." 

Pumpelly  v.  Canal  Co,,  13  Wall.  166,  20  L.  Ed. 

557,  561. 
Langfof^d  v.  United  States,  101  U.  S.  341,  25 

L.  Ed.  1010. 

So  the  filing  of  a  map  showing  that  the  land  was 
set  aside  for  an  avenue  has  been  held  to  be  within 
the  constitutional  provisions. 

Forster  v.  Scott,  136  K  Y.  577,  32  N.  E.  976, 
18  L.  E.  A.  543. 
See,  also, 

Peahody  r.  United  States,  231  IJ.  S.  530,  58 

L.  Ed.  350. 
Richards  v.  Washington  Terminal  Co.,  233  IJ. 

S.  546,  58  L.  Ed.  1088. 
Baltimore  d  Potomac  R.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317,  27  L.  Ed.  739. 
In  the  Monongahela    Bridge   Company    case,    in 
which  it  was  held  that  the  damage  was  one  common 
to  others  and  incurred  in  the  exercise  of  a  police 
power,  the  court  said : 

"Suffice  it  to  say  that  the  courts  have  rarely,  if 
ever,  felt  themselves  so  restrained  by  technical  rules 
that  they  could  not  find  some  remedy,  consistent  with 
the  law,  for  acts,  whether  done  by  government  or  by 
individual  persons,  that  violated  natural  justice  or 
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vrere  hostile  to  the  fundamental  principles  devised 
lor  the  protection  of  the  essential  rights  of  prop- 
erty." 

Monongahela  Bridge  Co.  v.  United  States^  210 

U.  S.  177,  54  L.  Ed.  435,  443. 

A  similar  provision  in  Section  1  of  Article  14  of 
the  Amendments  applicable  to  the  States, 


"Nor  shall  any  State  deprive  any  person  of  life 
liberty  or  property  without  due  process  of  law.' 


? 
? 


has  been  held  to  invalidate  an  ordinance  by  which 
two-thirds  of  the  owners  of  abutting  property  may 
establish  a  building  line  at  their  discretion,  where 
the  ordinance  provided  no  compensation  for  the 
owner. 

Eubank  v.  Richmond,  226  U.  S.  137,  57  L.  Ed. 
156. 

Where  an  owner  of  land  claimed  that  his  property 
had  been  taken  by  the  establishment  of  a  building 
line  on  all  property  fronting  on  a  certain  boulevard, 
the  court  said: 

"Property,  then,  in  a  determinate  object,  is  com- 
posed of  certain  constituent  elements,  to  wit,  the  un- 
restricted right  of  use,  enjoyment,  and  disposal  of 
that  object.  It  follows  from  this  premise  that  any- 
thing which  destroys  or  subverts  any  of  the  essen- 
tial elements  aforesaid  is  a  taking  or  destruction  pro 
tanto  of  property." 

St.  Louis  V.  Hill,  116  Mo.  527,  22  S.  W.  861  ; 

21  L.  K.  A.  226,  228. 

(b)     The  provisions  of  the  Revised  Laws  of  Ha- 
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tcaii  have  been  adopted  hy  Congress  as  a  part  of  the 
law. 

The  Act  of  Congress  directs  such  proceedings  '*to 
be  prosecuted  in  accordance  with  the  laws  relating 
to  suits  for  the  condemnation  of  property  of  the 
States  Avherein  the  proceedings  may  be  instituted." 
In  prosecuting  the  condemnation  suit  in  accordance 
with  the  laws  of  the  Territory  of  Hawaii  relating  to 
the  condemnation  of  property,  a  final  judgment  was 
entered  Avhich  is  provided  for  by  Section  676  of  the 
Eevised  Laws,  which  section  provides  the  procedure 
for  payment,  the  rights  acquired  under  the  judg- 
ment by  both  parties,  and  this  is  followed  by  the 
final  order  of  condemnation  upon  the  payment  of 
the  judgment  provided  for  in  Section  677,  and  by 
Section  678  possession  is  authorized  pending  the  pro- 
ceedings, the  money  being  paid  into  court.  All  these 
laws  clearly  regulate  the  proceedings  for  the  con- 
demnation of  property,  and  the  Government  cannot 
acquire  rights  under  them  without  the  correspond- 
ing liability  to  pay. 

As  said  by  Mr.  Justice  Field,  the  representation  of 
the  United  States  by  its  attorneys 

"constitutes  a  sufficient  Avaiver  of  the  immunity.  The 
legislation  amounts  to  a  consent  to  such  proceed- 
ings as  the  state  laws  authorize  for  the  condemna- 
tion of  property  in  which  the  United  States  are  in- 
terested. *  *  *  the  legislation  is,  in  legal  effect, 
little  more  than  a  declaration  that  the  United  States 
will  pay  the  compensation  Avhich  may  be  awarded 
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*  *  *  in  proceedings  taken  in  accordance  witli  its 
laws." 

United  States  v.  Jones,  109  U.  S.  513,  27  L.  Ed. 
1015. 

The  proceedings 

"include  all  the  regulations  and  steps  incident  to  that 
process,  from  its  commencement  to  its  termination 
as  prescribed  by  the  State  laws ;  so  far  as  they  can 
be  made  to  apply  to  the  federal  courts ;  as  this  court 
held  in  Wayman  v.  Southard  (10  Wheat.  27,  28) ,  and, 
also,  in  Beers  v.  Houghton  (9  Peters),  United  States 
V.  Knight  (14  Peters),  Amis  v.  Smith  (16  Peters 
312)." 

Duncan  v.  Darst,  1  How.  301,  11  L.  Ed.  139, 

141. 
Beers  v.  Haughton,  9  Pet.  329,  9  L.  Ed.  145. 
United  States  v.  Knight,  14  Pet.  301, 10  L.  Ed. 

465. 

A  "proceeding"  is  defined  as  the  instrument  where- 
by the  party  injured  obtains  redress  for  wrongs  com- 
mitted against  him,  either  in  respect  to  his  personal 
contracts,  his  person,  or  his  property. 
Sanford  v.  Sanford,  28  Conn.  6. 

It  includes  any  step  to  be  taken  in  a  cause  Avhich 
is  authorized  by  law  in  order  to  enforce  the  rights  of 
the  parties. 

State  V.  District  Court,  33  Mont.  359,  83  Pac. 

641. 
Ex  parte  McGee,  33  Ore.  165,  54  Pac.  1091. 

"'The  word  "proceeding"  includes  the  form  and 
manner  of  conducting  judicial  business    before    a 
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court  or  judicial  officer,  regular  and  ordinary  pro- 
cess in  form  of  law;  including  all  possible  steps  in 
an  action  from  its  institution  to  the  execution  of 
judgment.  In  a  more  particular  sense,  any  appli- 
cation to  a  court  of  justice,  hov/ever  made,  for  aid 
in  tlie  enforcement  of  rights,  for  relief,  for  redress 
of  injuries,  for  damages,  or  for  any  remedial  object.' 
23  Am.  &  Eng.  Ency.  of  Law,  155." 

Greenleaf  v.  Minneapolis,  St.  P.  d  S,  S.  M.  R. 

Co.  (N.  D.  1915),  151  N.  W.  879,  882. 

It  has  been  expressly  decided,  in  a  case  very  much 
in  point,  that  a  similar  provision  comes  under  the 
term  "procedure." 

"An  act  to  regulate  the  procedure  in  conducting 
actions  at  law  would  undoubtedly  cover  provisions 
for  the  discontinuance  of  actions,  although  the  pur- 
pose of  every  action  is  to  ascertain  and  compel  the 
payment  of  a  debt  or  of  damages." 

The  court  required  the  payment  of  costs,  expenses 
and  counsel  fees  to  the  landowner  upon  abandon- 
ment. 

In  re  Port  Reading  R.  Co.,  75  N.  J.  L.  430,  68 
Atl.  219,  221. 

It  cannot  be  claimed  that  Congress  intended  to 
adopt  the  part  of  the  section  which  gives  the  United 
States  a  right,  which  it  has  availed  of,  to  wait  two 
years  before  determining  whether  it  will  take  the 
l)roperty  or  not,  but  that  it  did  not  intend  to  adopt 
the  provision  that  if  it  wait  these  tAvo  years  and  does 
not  take,  it  must  pay  the  damages.  This  is  not  a 
question  of  subjecting  a  sovereignty  to  costs  or  to 
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interest.  The  question  is  whether  the  Act  of  Con- 
gress in  providing  that  the  Government,  in  follow- 
ing the  procedure,  should  acquire  this  right  for  two 
years  intended  to  deprive  the  oA^nier  of  the  corre- 
sponding obligation,  which  is  an  integral  part  of  the 
entire  procedure.     This  is  inconceivable. 

The  provisions  of  the  State  law  only  give  way 
Avhen  they  are  "inconsistent  with  the  terms,  defeat 
the  pur^iose,  or  impair  the  effect,  of  any  legislation 
of  Congress." 

Luxton  V.  North  River  Bridge  Co.,  147  U.  S. 

337. 
Chappell  V.  United  States,  160  U.  S.  499. 

In  Carson  v.  Hartford,  48  Conn.  68,  and  Stevens  v, 
Danhury,  53  Conn.  9,  22  Atl.  1071,  damages  were  de- 
nied because  the  act  contemplated  the  right  of  the 
city  to  withdraw  after  the  ascertainment  of  the 
damages,  and  in  each  case  the  city  withdrew  within 
a  reasonable  time.     In  the  latter  case  it  is  said: 

"There  is  generally  a  provision  in  such  resolutions 
that  the  payment  shall  be  made,  if  at  all,  within  a 
limited  time ;  and  there  ought  properly  to  he  such  a 
provision  in  every  case/' 

In  the  former  case,  after  referring  to  two  of  the  nu- 
merous Maryland  cases  sustaining  the  right  to  re- 
cover, and  two  Louisiana  cases  to  the  same  effect, 
cites  from  Norris  v.  Mayor,  44  Md.  598,  as  follows 
(the  italics  those  of  the  Connecticut  court)  : 

"When  the  assessments  have  all  been  finally  set- 
tled, the  city  then  can  fairly  exercise  the  election  to 
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abandon  tlie  enterprise  or  pay  the  assessments  and 
proceed  withi  the  work.  For  losses  to  owners  sub- 
sequently occasioned  through  failure  of  the  city  au- 
thorities thus  to  abandon  or  pay  it  is,  we  think,  just 
and  right  that  the  city  should  be  held  liable,  and  this 
we  understand  to  be  the  effect  of  the  decision  in 
Graff's  Case." 

Carson  v.  Hartford,  ubi  supra. 

(c)  //  Congress  has  not  adopted  this  provision 
as  a  part  of  the  procedure,  then  there  is  an  implied 
contract  on  the  part  of  the  Government  to  pay. 

In  the  great  case  of  Ogden  v.  Saunders,  Chief  Jus- 
tice Marshall,  in  discussing  the  proposition  that  the 
obligation  of  a  contract  rests  on  the  express  or  im- 
plied assent  of  the  parties,  and  not  on  positive  law, 

says: 

"A  great  mass  of  human  transactions  depends 
upon  implied  contracts;  upon  contracts  which  are 
not  written,  but  which  grow  out  of  the  acts  of  the 
parties.  In  such  cases,  the  parties  are  supposed  to 
have  made  those  stipulations  which,  as  honest,  fair, 
and  just  men,  they  ought  to  have  made." 

Ogden  v.  Saunders,  12  Wheat.  213,  341. 

"Implied  contracts  are  such  as  reason  and  justice 
dictate  from  the  nature  of  the  transaction,  and 
which,  therefore,  the  law  presumes  that  every  man 
undertakes  to  perform." 

2  Story,  Const.,  Sec.  1377. 

An  action  of  indebitatus  assumpsit  is  founded  on 
an  implied  promise  which  the  law  imputes,  to  fulfill 
an  obligation  based  on  a  duty. 

Bailey  v.  N.  Y.  C.  and  II.  R.  R.  R.  Co.,  22  Wall. 

604. 
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But  as  Mr.  Justice  Story  lias  said : 

"The  promise  is  only  the  form  in  which  the  law 
announces  its  own  judgment  upon  the  matter  of  right 
and  duty  and  remedy ;  and  under  such  circumstances 
any  argument  founded  upon  the  form  of  the  action, 
that  it  must  arise  under  or  in  virtue  of  some  con- 
tract, is  disregarded,  upon  the  maxim  qui  haeret  in 
litera,  haeret  in  cortice.^^ 

Cary  v.  Curtis,  3  How.  236,  255. 

Or,  as  is  sometimes  said,  the  tort  may  be  waived 
and  the  law  will  imply  a  promise  on  which  suit  can 
be  brought. 

Brainard  v.  Huhhard,  12  Wall.  1. 

Fiedler  v.  Curtis,  2  Black.  461. 

If  it  is  not  held  that  the  United  States  has  expressly 
promised  to  pay  what  the  law  imposes  as  its  duty  to 
pay,  it  clearly,  having  received  the  benefit,  must  ful- 
fill the  obligation.  The  foundation  of  this  doctrine 
is  found  in  the  civil  law  doctrine  that  one  man  can- 
not enrich  himself  at  the  expense  of  another  without 
being  liable  to  repay. 

V. 

THE  PLAITIFFS  ARE  ENTITLED  TO  RE- 
COVER UPON  A  QUASI-CONTRACT,  VIZ:  A 
STATUTORY  OBLIGATION  VOLUNTARILY  IN- 
CURRED. A  CLAIM  WHICH  DOES  NOT  SOUND 
IN  TORT. 

The  true  solution  of  the  matter  is  that  the  claim  of 
the  plaintiffs  comes  within  the  Tucker  Act,  since  it 
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is  a  statutory  obligation  of  the  United  States  found- 
ed on  an  adequate  consideration,  and  not  sounding 
in  tort.  Tlie  court  below  is  clearly  in  error  in  as- 
suming that  there  has  been  anything  tortious  in  the 
conduct  of  the  United  States.  They  were  pursuing 
their  just  right  in  accordance  with  the  procedure 
which  had  been  adopted  by  Congress,  and,  thus  pro- 
ceeding, were  subject  to  the  reciprocal  obligation 
which  the  statute  imposed,  and  that  obligation  is  in 
the  nature  of  a  quasi-contract. 

In  an  obligation  like  the  half  pilotage  act,  which 
had  been  before  the  Supreme  Court  of  the  United 
States,  the  court  said  of  the  recovery : 

"It  was  not  a  penalty  that  was  recovered.  There 
was  a  tender  of  services  upon  which  the  law  raised 
an  implied  promise  to  pay  the  amount  specified  in 
the  statute." 

Ex  parte  McNeil,  13  Wall.  236.  . 

Mr.  Justice  Field  says,  in  a  case  where  it  was  held 
that  the  repeal  of  the  act  did  not  repeal  the  right  of 
recovery,  that  this  "transaction  is  regarded  by  the 
law  as  a  quasi-contract"  and  stands  on  substantially 
similar  grounds  to  the  implied  contract  which  the 
laAv  raises  where  one  has  incurred  an  obligation  or 
duty. 

Pacific  M.  S.  S.  Co.  v.  Jolliffe,  2  Wall.  450. 

Keener  on  Quasi-Contracts,  p.  IG. 

Street  on  Legal  Liabilities,  Vol.  II,  Ch.  XXI. 

It  is  true  that  in  cases  like  Louisiana  v.  Neto  Or- 
leans, 109  U.  S.  28G,  it  is  said  that  such  a  quasi-con- 
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tract,  where  it  sounds  in  tort  is  not  protected  by  the 
clause  of  the  Constitution  forbidding  any  State  to 
enact  a  law  impairing  the  obligation  of  a  contract, 
but  this  obligation  does  not  sound  in  tort  but  rests 
upon  the  exercise  by  the  Government  of  an  un- 
doubted right,  nor  does  any  question  arise  under  that 
clause. 

CONCLUSION. 

In  conclusion,  we  submit  that  within  the  express 
language  of  the  Tucker  Act  our  claim  is  founded 
upon  the  Constitution,  since  we  have  been  deprived 
of  the  full  use  of  our  property,  without  compensa- 
tion other  than  that  provided  in  the  Act,  that  it  does 
not  sound  in  tort,  and  that  the  plaintiffs  would  be 
entitled  to  the  redress  demanded  under  the  Hawaiian 
statute  against  the  United  States  in  a  court  of  law 
if  the  United  States  were  suable;  and  we  respect- 
fully request  that  the  judgment  be  reversed  and  the 
court  below  directed  to  overrule  the  demurrer. 

Dated,  Honolulu,  T.  H.,  April  12,  1917. 

David  L.  Withington^ 
Attorney  for  Plaintiff  in  Error. 

William  E.  Castle^ 

W.  A.  Green WELL^ 

Alfred  L.  Castle, 

of  Counsel. 
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STATEMENT  OF  THE  CASE. 

This  is  an  action  at  law  brought  in  the  United 
States  District  Court  of  the  Territory  of  Hawaii, 
to  recover  damages  from  the  United  States  arising 
from  proceedings  to  condemn  certain  land  of  the 
plaintiffs. 


The  condemnation  suit  was  brought  under  the 
authority  of  the  Act  of  August  18,  1890  (26  Stats. 
at  Large,  p.  316)  which  reads  in  part: 

*'The  Secretary  of  War  may  cause  proceed- 
ings to  be  instituted,  in  the  name  of  the  United 
States,  in  any  court  having  jurisdiction  of  such 
proceedings  for  the  acquirement,  by  condemna- 
tion, of  any  land,  or  right  pertaining  thereto, 
needed  for  the  site,  location,  construction,  or 
prosecution  of  works  for  fortifications  and 
coast  defenses,  such  proceedings  to  be  prose- 
cuted in  accordance  with  the  laws  relating  to 
suits  for  the  condemnation  of  property  of  the 
States  wherein  the  proceedings  may  be  insti- 
tuted/' 

The  plaintiff's  grounds  of  recovery  are  based, 
first:  upon  the  Fifth  Amendment  of  the  Constitu- 
tion of  the  United  States;  second,  upon  a  contract, 
expressed  or  implied;  and  third:  under  a  law  of 
Congress,  which  it  is  insisted  embraces  the  con- 
demnation laws  of  the  Territory  of  Hawaii,  and 
particularly  Section  505  of  the  Revised  Laws  of 
Hawaii,  now  Section  676  of  the  Laws  of  1915,  which 
read  as  follows: 

*'The  plain ti:ff  must  within  two  years  after 
final  judgment  pay  the  amount  assessed  as  com- 
pensation or  damages;  and  upon  failure  so  to 
do  all  rights  which  may  have  been  obtained  by 
such  judgment  shall  be  lost  to  the  plaintiff; 
and  if  such  payment  shall  be  delayed  more 
than  thirty  days  after  final  judgment,  then  in- 
terest shall  be  added  at  the  rate  of  seven  per 


cent,  per  annum.  Such  payment  shall  be  made 
to  the  clerk  of  the  court  rendering  the  judg- 
ment, who  shall  distribute  the  same  in  accord- 
ance with  the  order  of  the  court.  If  the  plain- 
tiff shall  fail  to  make  such  payment  as  afore- 
said, the  defendant  shall  be  entitled  to  recover 
his  costs  of  court,  reasonable  expenses  and  such 
damage  as  may  have  been  sustained  by  him  by 
reason  of  the  bringing  of  the  action." 

Plaintiffs'  complaint  alleges  that  on  September 
7,  1911,  a  decree  was  entered  in  those  proceedings 
condemning  the  right,  title  and  intrest  of  the  plain- 
tiffs for  the  public  use  of  the  United  States  in  or- 
dering that  their  right,  title  and  interest  should 
vest  in  the  United  States  upon  the  payment  of  an 
award  of  Five  Thousand  Dollars  ($5,000)  damages; 
that  no  part  of  this  award  has  been  paid  and  the 
two  years'  period  fixed  by  the  Hawaiian  Statute 
within  which  such  award  should  be  paid  has  elapsed, 
and  under  the  statute  all  rights  obtained  by  the 
United  States  in  the  above  decree  have  been  lost; 
and  that  "by  reason  of  the  law  and  particularly  by 
reason  of  section  505  of  the  Revised  Laws  of  Ha- 
waii, 1905,"  the  plaintiffs  "are  entitled  to  recover 
their  costs  of  court,  reasonable  expenses  and  such 
damages  as  they  have  sustained  by  reason  of  the 
bringing  of  said  action  for  condemnation." 

The  specific  amounts  claimed  under  complaint 
were  $1,100  for  attorney's  fees  in  the  preparation 
and  trial  of  the  condemnation  suit;  $64.85  for  wit- 
ness fees  and  other  expenses,  $5,000  damages  for  the 


loss  of  the  use  of  tlie  condemned  property,  and  in- 
terest on  the  award  of  $5,000  at  seven  per  cent  per 
annum. 

The  Government  interposed  a  demurrer  to  the 
complaint  setting  up  several  grounds  wherein  its 
principal  objection  was  that  the  facts  set  out  in  the 
complaint  were  insufficient  to  show  a  substantial 
cause  of  action.  The  demurrer  was  sustained  and 
the  judgment  was  entered  in  favor  of  the  Govern- 
ment and  it  is  now  before  this  Court  upon  a  writ 
of  error  to  review  the  said  judgment. 

ARGUMENT. 

There  being  no  facts  set  out  in  the  complaint  sus- 
taining an  allegation  of  an  expressed  contract,  or 
that  the  land  was  taken,  grounds  One  and  Two  upon 
which  recovery  was  based  must  fail. 

The  Government  concedes  that  if  the  land  was 
taken  either  in  whole  or  in  part,  it  would  be  obli- 
gated upon  the  principle  that  the  Government,  by 
the  very  act  of  taking  impliedly,  has  promised  to 
make  compensation  because  the  dictates  of  justice 
and  the  terms  of  the  Fifth  Amendment  so  require. 

U.  S.  vs.  Great  Falls  Mfg.  Co.,  102  U.  S.  645, 
656, 

U.  S.  vs.  Lynah,  188  U.  S.  445,  and  465. 

The  only  attempt  of  an  allegation  in  the  com- 
plaint of  the  taking  of  the  land  by  the  Government 


is  the  averment  that  a  judgment  was  entered  in  the 
condemnation  proceedings. 

Mr.  Lewis  in  his  work  on  Eminent  Domain,  Sec- 
tion 655  (3rd  Ed.)  says: 

*'The  weight  of  authority  undoubtedly  is  that, 
in  the  absence  of  statutory  provisions  on  the 
question,  the  effect  of  proceeding  for  condemn- 
ation is  simply  to  fix  the  price  at  which  the 
party  condemning  can  take  the  property  sought, 
and  that  even  after  confirmation  or  judgment, 
the  purpose  of  taking  the  property  may  be 
abandoned  without  incurring  any  liability  to 
pay  the  damages  awarded." 

In  a  very  recent  case,  U.  S.  vs.  W.  B.  Cress,  (de- 
cided March  12,  1917),  the  Supreme  Court,  speak- 
ing through  Mr.  Justice  Pitney,  said: 

*'It  is  the  character  of  the  invasion,  not  the 
amount  of  damages  resulting  from  it,  so  long 
as  the  damage  is  substantial,  that  determines 
the  question  whether  it  is  a  taking." 

If  a  condemnation  suit  for  the  purpose  of  fixing 
the  price  of  land  sought  is  a  direct  invasion  of  the 
land  of  the  plaintiff,  then  the  defendant  would  be 
liable  for  damages.  If  not,  whatever  damage  is 
brought  out  by  such  proceedings  would  be  conse- 
quential and  no  right  to  compensation  would  exist. 

"Taking  under  the  power  of  eminent  domain, 
may  be  defined  as  entering  upon  private  prop- 
erty for  more  than  a  momentary  period,  under 


the  warrant  of  color  of  legal  authority,  divert- 
ing it  to  a  public  use  or  otherwise  informally 
appropriating  or  injuriously  affecting  it  in  such 
a  way  as  substantially  to  oust  the  owner  and 
deprive  Mm  of  all  beneficial  enjoyment  there- 
of." 

10  R.  C.  L.  m 

Fruth  \s.  Charleston,  84  S.  E.  105 

L.  R.  A.  1915,  C  981. 

It  was  said  in  the  case  of  Lamb  vs.  Schottler,  et 
al,  54  Cal.  319,  at  page  327: 

*'The  right  of  the  State  to  take  private  prop- 
erty for  public  use  in  no  sense  depends  upon 
any  contract  between  the  owner  and  the  public. 
Nor  is  there  any  vested  right  to  compensation, 
until  the  property  is  taken;  nor  is  the  Govern- 
ment under  any  obligation  to  take  the  property 
if  the  terms  when  ascertained  are  not  satisfac- 
tory. ' ' 

The  Appellate  Court  of  California,  said  in  the 
case  of  Los  Angeles  vs.  Gager,  10th  Cal.  Appellate, 
page  382: 

"Until  a  citizen  is  deprived  of  compensation 
of  property  sought  to  be  condemned,  his  right 
to  the  use  and  acknowledgment  thereof  as  it 
stood  at  the  time  of  commencing  the  action  is 
in  no  wise  abridged.  Therefore,  it  cannot,  in 
a  legal  sense  be  said  that  he  is  damaged  until 
the  actual  taking  of  the  property." 


If  this  theory  was  not  true,  the  avenues  of  public 
improvement  would  almost  be  blockaded  for  the 
Government  could  not  afford  to  ascertain  the  value 
of  the  property  through  condemnation  for  public 
improvement  if  it  was  compelled  to  take  the  prop- 
erty at  unreasonable  prices  or  forced  to  pay  dam- 
ages for  not  taking  it. 

The  Court  below  in  its  very  learned  and  compre- 
hensive opinion,  said  upon  this  subject: 

''There  was  certainly  no  taking  of  the  par- 
ticular property  sought  to  be  condemned.  The 
proceedings  were  only  preliminary  to  a  taking. 
See  U.  8.  vs.  Dickson,  127  Fed.  775;  Lamb  vs. 
Schlottler,  54  Cal.  319,  327 ;  Stevens  vs.  Borough 
of  Danhury,  22  Atl.  1971;  Carson  vs.  City  of 
Hartford,  48  Conn.  68,  87,  88  and  other  cases 
discussed  hereinbelow. ' ' 

I  have  not  been  able  to  find,  nor  has  the  plaintiffs' 
counsel  in  his  very  exhaustive  search,  been  able  to 
show  any  statute  or  any  case  in  which  the  Govern- 
ment would  be  held  liable  for  damages  in  not  taking 
the  initiative  steps  to  set  aside  or  abandon  a  judg- 
ment in  condemnation  of  lands. 

"The  power  to  inflict  damage  upon  private 
property  without  rendering  compensation  is  an 
extreme  exercise  of  the  sovereign  powers  not 
to  be  assumed  to  have  been  granted  to  private 
parties  in  the  absence  of  specific  legislative 
enactment;  and  so,  power  granted  to  private 
corporation  to  construct  a  public  work  author- 
izes no  injuries  not  necessarily  incident  to  the 
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construction  of  such  work.  For  other  injuries 
occasioned,  even  though  there  be  an  absence  of 
negligence,  the  corporation  is  liable  to  the  same 
extent  as  a  private  owner.  THIS  RULE, 
HOWEVER,  HAS  NO  PERTINENCY  TO 
A  CASE  WHERE  THE  GOVERNMENT 
ITSELF  SEEKS,  BY  APPROPRIATE 
MEANS  PLAINLY  ADAPTED  TO  THE 
END,  TO  ACCOMPLISH  FOR  THE  PUB- 
LIC BENEFIT  ANY  OF  THE  OBJECTS 
CONFIDED  TO  ITS  JURISDICTION." 

10  B.  C.  L.  67 

Benner  vs.  Atlantic  Dredging  Co. 

134  N.  Y.  156,  31  N.  E.  328. 

It  is  true  that  certain  statutes  of  states  hold  in- 
dividuals, corporations,  and  even  the  state  itself 
liable  to  such  damages.  The  state  is  held  impliedly 
upon  the  theory  that  it  is  bound  by  the  acts  of  its 
own  legislature. 

Deneed  vs.  TJnverz  Agt.,  80  N.  E.  321. 

The  word  ''taken",  as  used  in  the  Fifth  Amend- 
ment of  the  Constitution  with  the  provision  that 
just  compensation  must  be  made,  means  the  prop- 
erty actually  invaded  and  appropriated.  A  concrete 
example  is  found  in  the  tiase  referred  to  above, 
Z7.  S.  vs.  W.  B.  Cress,  in  which  the  Court  said: 

"Where  the  Government  by  the  construction 
of  a  dam  or  other  public  works  so  floods  lands 
belonging  to  an  individual  as  to  substantially 
destroy  their  value,  there  is  a  taking  within  the 


scope  of  the  Fifth  Amendment.  While  the 
Government  is  not  directed  to  proceed  to  ap- 
propriate the  title  it  takes  way  the  use  and 
value;  when  that  is  done  it  is  of  little  conse- 
quence in  whom  the  fee  may  be  vested.  Of 
course  it  results  from  this  that  the  proceeding 
must  be  regarded  as  an  actual  appropriation 
of  the  land  including  the  possession,  the  right 
of  possession  and  the  fee." 

I  am  unable  to  find  any  decision  of  the  Supreme 
Court  of  the  United  States  holding  the  Government 
liable  except  such  physical  invasion. 

The  Circuit  Court  of  Appeals  said  in  the  case  of 
U.  S.  vs.  Dickson,  127  Fed.  775: 

**No  physical  interference  has  been  made 
with  the  property,  nor  has  there  been  a  taking 
of  the  same  in  any  legal  sense;  and  unless  in 
some  way  unknown  to  the  Court,  the  United 
States  can  be  compelled  to  take  the  property 
at  the  owner's  valuation,  it  is  perfectly  plain 
that  these  suits  form  no  exception  to  the  general 
rule." 

So,  as  stated  above,  if  there  was  no  taking  there 
could  be  no  recovery  under  the  Tucker  Act  relative 
to  the  Fifth  Amendment,  or  to  an  implied  contract. 

While  there  is  no  direct  allegation  of  an  expressed 
contract  in  the  plaintiffs'  complaint,  it  is  argued  by 
plaintiffs  that  it  was  made  so  by  law,  that  is,  by  the 
Act  of  Congress  of  August  18,  1890,  wherein  the 
said  Act  directed  condemnation  proceedings  to  be 
prosecuted  in  accordance  with  the  local  laws.    For 
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this  reason  it  is  claimed  that  Section  505  of  1905 
of  the  Revised  Laws  of  Hawaii  was  incorporated 
in  said  Act  and  that  the  Government  under  that 
Section  assumed  the  obligation  that  is  here  claimed. 

While  this  feature  of  their  claim  will  be  met  later 
on,  I  desire  at  this  point  to  call  the  Court's  atten- 
tion to  the  case  of  Lamb  vs.  Schottler,  54  Cal.,  p. 
327,  in  which  the  Court  said: 

''The  Act  provides  (referring  to  the  Eminent 
Domain  Act)  for  the  taking  of  private  property 
for  public  use.  When  in  the  exercise  of  its  sov- 
ereign right  of  eminent  domain,  the  State  takes 
the  property  of  a  person  he  has  but  one  right — 
that  is  given  to  him  by  the  Constitution — the 
right  to  compensation  before  he  is  deprived  of 
his  property.  The  right  to  take  his  property 
in  no  sense  depends  upon  any  contract  between 
him  and  the  public.  His  assent  is  not  required 
and  his  protestations  of  no  avail,  but  under 
the  Constitution  his  property  cannot  be  taken 
until  paid  for.  Up  to  that  time  he  holds  it  as 
he  always  held  it  subject  to  the  right  of  the 
State  to  take  it  for  public  use  upon  compensat- 
ing him  for  it." 

ABANDONMENT— It  is  insisted  by  the  plain- 
tiffs that  the  Government  by  not  abandoning  the 
condemnation  suit  within  reasonable  time  after 
judgment,  caused  damages  to  plaintiffs.  If  this  be 
true,  the  approximate  cause  of  the  damages  was  the 
wrongful  act  of  the  Government  and  no  recovery 
could  be  made  as  such  claim,  as  sounding  in  tort  is 
expressly  disallowed. 
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The  Supreme  Court  of  Illinois  said  in  a  case  of 
Chicago  etc.  Company  against  Chicago,  143  111.  p. 
641,  as  follows: 

"A  municipal  corporation  seeking  to  con- 
demn real  estate  for  public  use  may,  after  the 
assessment  of  damages  and  judgment  of  con- 
demnation, abandon  the  enterprise  in  aid  of 
which  the  condemnation  is  sought  and  unless, 
within  a  reasonable  time,  the  damages  are  paid 
and  possession  taken  of  the  property  con- 
demned, the  proceedings  will  be  regarded  as 
abandoned." 

To  the  same  effect  is 

Bensley  vs.  Mountain  Lake  Water  Co.,  13 
Cal.  307,  317, 

St.  Louis  etc.  B.  B.  Co.  vs.  Tetters,  68  111.  144, 
150, 

Pool  vs.  Butler,  141  Cal.  p.  53. 

Nichols,  in  his  work  on  Eminent  Domain,  Section 
342,  subject,  Evidence  of  Abandonment,  says: 

"When  the  statutes  specify  a  period  within 
which  compensation  must  be  paid,  possession, 
taking,  or  some  other  act  done,  the  expiration 
of  the  period  without  the  performance  of  the 
statutory  requirement,  constitutes  an  abandon- 
ment. ' ' 

(Cite  authorities) 

"In  the  absence  of  such  provisions  abandon- 
ment may  be  inferred  from  failure  to  take  pos- 
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session  and  pay  the  damages  within  reasonable 
time. ' ' 

(Cite  several  authorities.) 

The  third  and  last  ground  upon  which  the  plain- 
tiffs bases  a  recovery  is  under  a  law  of  Congress. 
It  is  argued  by  the  plaintiffs  as  the  condemnation 
suit  was  instituted  under  the  said  Act  of  August 
18,  1890,  that  Section  505  which  has  been  quoted 
above,  was  incorporated  and  made  a  part  of  the 
Act  for  the  reason  that  it  directed  such  proceedings 
to  be  prosecuted  in  accordance  with  the  laws  relat- 
ing to  suits  for  condemnation  of  property  of  states 
wherein  the  proceedings  may  be  instituted. 

The  Court  below  said,  correctly,  I  believe,  (Trans, 
p.  20) 

''The  provision  that  'such  proceedings'  are 
'to  be  prosecuted'  in  accordance  with  the  emi- 
nent domain  laws,  is  merely  a  provision  adopt- 
ing local  procedure — a  provision  not  needed  in 
view  of  the  'conformity'  statute.  Rev.  Stat. 
Sec.  914,  Judson  vs.  United  States,  120  Fed. 
637,  642-643;  while,  on  the  other  hand,  the 
provision  of  section  505  of  the  Revised  Laws 
of  Hawaii,  1905,  allowing  damages,  expenses, 
and  costs  against  the  government  is  a  provision 
of  substantive  law,  rather  than  of  procedure." 

I  do  not  think  it  could  be  logically  contended  but 
what  the  Federal  Act  relative  to  condemnation  pro- 
ceedings, wherein  it  directs  a  prosecution  in  accord- 
ance with  the  local  law  meant  anything  but  a  repeti- 
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tion  or  reassertion  of  the  Conformity  Act.  This  is 
the  interpretation  by  the  2nd  Circuit  Court  of  Ap- 
peals in  the  case  of  Carlisle  vs.  Cooper,  64  Fed.  p. 
472  at  p.  475.  It  was  insisted  in  that  case,  in  which 
the  Government  had  abandoned  the  condemnation 
suit,  that  it  should  pay  the  cost  and  other  actual 
expenses.    The  Court  said: 

^^  Congress  could  not  have  supposed  that  its 
remedial  legislation  would  permit  judgment 
against  the  Government  for  damages  or  costs. 
If  any  such  suggestion  had  been  made,  it  would 
have  been  met  by  the  consideration  that  any 
attempt,  in  state  codes  or  practice  acts,  to  ac- 
complish that  result,  would  be  nugatory  legis- 
lation." 

In  other  words,  that  part  of  the  Federal  Statute 
means,  and  only  means,  that  you  are  to  follow  the 
adjective  or  remedial  law  relating  to  the  local  stat- 
utes and  not  the  substantive,  as  here  insisted  by  the 
plaintiffs. 

I  have  been  unable  to  find  any  decision  in  the 
Courts  that  place  a  different  construction.  It  was 
said  by  the  Supreme  Court  in  the  case  of  Nudd  vs. 
Burrows,  91  U.  S.  p.  441,  that  the  purpose  of  the 
statute  was — 

''To  bring  about  uniformity  in  the  law  of 
procedure  in  the  Federal  and  State  Courts  for 
the  same  locality.  It  had  its  origin  in  the  code 
enactments  of  many  of  the  States.  While  in 
the  Federal  tribunals  the  common  law  plead- 
ings forms  and  practice  were  adhered  to,  in 
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the  State  Courts  of  the  same  district,  the  sim- 
pler forms  of  the  local  code  prevailed.  This 
involved  the  necessity  on  the  part  of  the  bar 
of  studying  two  distinct  systems  of  remedial 
law,  and  of  practicing  according  to  the  wholly 
dissimilar  requirements  of  both". 

The  Conformity  Act  does  not  apply  where  Con- 
gress has  legislated. 

Pentlarge  vs.  Kirhy,  20  Fed.  899, 
Eastern  vs.  Hodges,  7  Biss.  324, 
McNutt  vs.  Bland,  2  How.  17, 
Z7.  S.  vs.  Pings,  4  Fed.  715. 

Congress  has  very  specifically  legislated  upon  the 
subject  of  costs  against  the  Government.  Section 
152  of  the  Judicial  Code  which  was  re-enacted  from 
the  Tucker  Act  says: 

"If  the  Government  of  the  United  States 
shall  put  in  issue  the  right  of  the  plaintiff  to 
recover,  the  Court  may,  in  its  discretion,  allow 
costs  to  the  prevailing  party  from  the  time  of 
joining  such  issue.  Such  costs,  however,  shall 
include  only  what  is  actually  incurred  for  wit- 
nesses, and  for  summoning  the  same,  and  fees 
paid  to  the  Clerk  of  the  Court. 

It  was  said  in  the  case  in  re  Williams,  120  Fed. 
p.  36  that 

*'In  the  absence  of  a  statute  providing  for 
the  allowance  of  counsel  fees  and  expenses,  it 
is  the  settled  rule  of  national  courts  that  none 
can  be  allowed." 
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It  was  said  in  the  case  of  Scully  vs.  TJ.  S.,  197 
Fed.  p  346  that 

"No  judgment  for  interest  can  be  rendered 
against  the  Government  unless  interest  has 
been  provided  for  either  in  the  contract  or  by 
statutes ' '. 

(With  numerous  citations.) 

For  these  reasons  we  submit  that  the  judgment  of 
the  lower  court  should  be  sustained. 

Respectfully  submitted, 

John  W.  Peeston^ 

United  States  Attorney, 
For  the  Northern  District  of  California, 

Ed.  F.  Jared, 

Asst.  U.  S.  Attorney, 
For  the  Northern  District  of  California, 

Attorneys  for  Defendant  in  Error. 
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Names  and  Addresses  of  Attorneys. 

For  Plaintiff  in  Error : 

ALFRED  F.  McDONALD,  Esq.,  and  JUD.  R. 
RUSH,  Esq.,  600  Bryson  Building,  Los  An- 
geles, California. 
For  Defendant  in  Error: 

ALBERT  SCHOONOVER,  Esq.,  United 
States  Attorney,  Los  Angeles,  California. 

ROBERT  O'CONNOR,  Esq.,  Assistant  United 
States  Attorney,  Los  Angeles,  California. 

CLYDE  R.  MOODY,  Esq.,  Assistant  United 
States  Attorney,  Los  Angeles,  California. 
[4*] 


In  the  District  Court  of  the  United  States,  Southern, 
District  of  California,  Southern  Division, 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   B.   SIMPSON,   Indicted   as   JAMES  B. 
MILLER, 

Defendant. 

Writ  of  Error. 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America,  to 
the  Honorable,  the  Judge  of  the  District  Court 
of  the  United  States  for  the  Southern  District 

of  California,  Southern  Division,  Greeting: 

*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 
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Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
said  District  Court  before  you,  between  James  B. 
Simpson,  indicted  as  James  B.  Miller,  plaintiff  in 
error,  and  the  United  States  of  America,  defendant, 
in  error,  a  manifest  error  hath  happened  to  the 
great  damage  of  said  James  B.  Simpson,  otherwise 
known  as  James  B.  Miller,  plaintiff  in  error,  as  by 
his  complaint  appears : 

We,  being  willing  that  error,  if  any  hath  hap- 
pened, should  be  duly  corrected  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that 
then,  under  your  seal,  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid  with  all 
things  concerning  the  same  ,to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to- 
gether with  this  Writ  so  that  you  have  the  same  at 
the  city  of  San  Francisco,  in  the  State  of  California, 
within  thirty  days  from  the  date  hereof  in  the  said 
Circuit  Court  [5]  of  Appeals,  to  be  then  and 
there  held  that  the  record  and  proceedings  afore- 
said, being  inspected,  the  said  Circuit  Court  of  Ap- 
peals may  cause  further  to  be  done  therein  to  correct 
that  error  what  of  right  and  according  to  the  laws 
and  customs  of  the  United  States  should  be  done. 

WITNESS  the  Honorable  EDWARD   DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
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tlie  15tli  day  of  December,  1916. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  United  States  District  Court,  Southern 
District  of  California,  Southern  Division. 

By  Chas.  N.  Williams, 

Deputy  Clerk. 
Allowed  by 

OSCAR  A.  TRIPPET, 

Judge. 
I  hereby  certify  that  a  copy  of  the  within  Writ  of 
Error  was  on  the  15th  day  of  December,  1916,  lodged 
in  the  clerk's  office  of  the  United  States  District 
Court  for  the  Southern  District  of  California, 
Southern  Division,  for  the  said  defendant  in  error. 

WM.  M.  VAN  DYKE, 
Clerk  of  the  United  States  District  Court,  Southern 
District  of  California,  Southern  Division. 

By  Chas.  N.  Williams, 
Deputy  Clerk.     [6] 

[Endorsed]  :  No.  1098.  In  the  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
em  Division.  United  States  of  America,  Plaintiff, 
vs.  James  B.  Miller,  etc..  Defendant.  Writ  of 
Error.  Received  Copy  of  Within  Writ  of  Error 
this day  of  December,  1916.  — ,  Attor- 
ney for .     Filed  Dec.  15,  1916.     Wm.  M.  Van 

Dyke,  Clerk.     By  Chas.  N.  Williams,  Deputy  Clerk. 
[7] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

JAMES   B.   SIMPSON,   Indicted  as  JAMES   B. 
MILLER, 

Defendant. 

Citation  on  Writ  of  Error 

United  States  of  America, 
Southern  District  of  California, 
Southern  Division, — ss. 

To  the  United  States  of  America,  and  to  ALBERT 
SGHOONOVER,  U.  S.  Attorney  for  the  South- 
ern District  of  California,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof, 
pursuant  to  a  writ  of  error  filed  in  the  clerk's  office 
of  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Division, 
wherein  James  B.  Simpson,  indicted  as  James  B. 
Miller,  is  plaintiff  in  error  and  you  are  the  defend- 
ant in  error,  to  show  cause,  if  any  there  be,  why  the 
judgment  in  the  said  writ  of  error  mentioned  should 
not  be  corrected  and  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 
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Given  under  my  hand,  at  Los  Angeles,  California, 
in  said  District,  this  15th  day  of  December,  1916. 

OSCAR  A.  TRIPPET, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California. 

0.  K.— CLYDE  R.  MOODY,  Asst.  U.  S.  Atty. 
[8] 

[Endorsed] :  No.  1098.  In  the  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
em  Division.  United  States  of  America,  Plaintiff. 
vs.  James  B.  Simpson,  Indicted  as  James  B.  Miller, 
Defendant.  Citation  on  Writ  of  Error.  Received 
Copy  of  within  Citation  this  15th  day  of  December, 
1916.  Clyde  R.  Moody,  Asst.  U.  S-.  Atty.,  Attorney 
for  Plaintiff.  Filed  Dec.  15,  1916.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
[9] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  1098— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   B.   SIMPSON,   Indicted  as  JAMES  B. 
MILLER, 

Defendant.     [10] 
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Indictment. 
In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

At  a  stated  term  of  said  court,  begun  and  holden 
at  the  city  of  Los  Angeles,  county  of  Los  Angeles, 
within  and  for  the  Southern  Division  of  the  South- 
em  District  of  California,  on  the  second  Monday  of 
January,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  sixteen, — 

The  grand  jurors  of  the  United  States  of  America, 
chosen,  selected  and  sworn,  within  and  for  the  Divi- 
sion and  District  aforesaid,  on  their  oath  present : 

That  James  B.  Miller,  whose  full  and  true  name, 
other  than  as  herein  stated,  is  to  the  grand  jurors 
unknown,  heretofore,  to  wit,  on  or  about  the  26th 
day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fifteen,  within  the  Southern 
Division  of  the  Southern  District  of  California,  and 
within  the  jurisdiction  of  this  Honorable  Court,  did 
knowingly  unlawfully  and  wilfully  persuade,  in- 
duce and  entice  a  certain  woman,  to  wit,  one  Vida 
White  alias  Vida  Rogers,  whose  full  and  true  name, 
other  than  as  herein  stated,  is  to  the  grand  jurors 
unknown,  to  go  from  one  place  to  another  in  foreign 
commerce,  that  is  to  say,  to  go  from  the  city  of  San 
Francisco,  State  of  California,  to  the  town  of  Tia 
Juana,  in  the  Republic  of  Mexico,  via  the  Southern 
Pacific  Company  Railroad,  a  common  carrier,  from 
the  city  of  San  Francisco  to  the  city  of  San  Diego, 
California,  and  via  automobile  stage,  a  common  car- 
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rier,  from  the  city  of  San  Diego,  California,  to  the 
town  of  Tia  Juana,  Mexico,  for  a  certain  immoral 
purpose,  to  wit,  for  the  purpose  of  placing  said  Vida 
White  alias  Vida  Eogers  in  a  house  of  prostitution 
and  having  her  remain  therein,  in  said  town  of  Tia 
Juana,  Mexico. 

Contrary  to  the  form  of  the  Statutes  of  the  United 
[11]  States  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  said  United 
States. 

SECOND  COUNT. 

And  the  grand  jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present : 

That  James  B.  Miller,  whose  full  and  true  name, 
other  than  as  herein  stated,  is  to  the  grand  jurors 
unknovni,  heretofore,  to  wit,  on  or  about  the  26th 
day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fifteen,  v^thin  the  Southern 
Division  of  the  Southern  District  of  California,  and 
within  the  jurisdiction  of  this  Honorable  Court,  did 
knowingly,  unlawfully  and  wilfully  persuade,  induce 
and  entice  a  certain  woman,  to  wit,  one  Vida  White, 
alias  Vida  Rogers,  whose  full  and  true  name,  other 
than  as  herein  stated,  is  to  the  grand  jurors  un- 
known, to  go  from  one  place  to  another  in  foreign 
commerce,  that  is  to  say,  to  go  from  the  city  of  San 
Francisco,  State  of  California,  to  the  town  of  Tia 
Juana,  in  the  Republic  of  Mexico,  via  the  Southern 
Pacific  Company  Railroad,  a  common  carrier,  from 
the  said  city  of  San  Francisco  to  the  city  of  San 
Diego,  California,  and  via  automobile  stage,  a  com- 
mon carrier,  from  the  city  of  San  Diego,  California, 
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to  the  town  of  Tia  Juana,  Mexico,  for  a  certain  im- 
moral purpose,  to  wit,  for  the  purpose  of  having 
said  Vida  White  alias  Vida  Rogers,  manage  a  house 
of  prostitution  and  conduct  a  place  where  persons 
of  opposite  sexes  meet  and  have  illicit  sexual  inter- 
course. 

Contrary  to  the  form  of  the  Statutes  of  the  United 
States  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  said  United  States. 
ALBERT  SCHOONOVER, 

United  States  Attorney. 
ROBERT  O'CONNOR, 
Assistant  U.  S.  Attorney.     [12!] 

[Endorsed]:  Bond  $2,500.  No.  1098  — Cr. 
United  States  District  Court,  Southern  District  of 
California.  The  United  States  of  America,  vs. 
James  B.  Miller.  True  name,  Jas.  B.  Simpson. 
Indictment  for  Viol.  Act.  Jime  25,  1910.  Trans- 
porting female  in  foreign  commerce  for  immoral 
purpose.  A  True  Bill.  S.  J.  Brown,  Foreman. 
Presented  and  filed  in  open  court,  this  25th  day  of 
April,  A.  D.  1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
T.  F.  Green,  Deputy  Clerk.  Albert  Schoonover, 
United  States  Attorney.     [13] 
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At  a  stated  term,  to  wit,  the  January  term,  A.  D. 
1916,  of  the  District  Court  of  the  United  KStates 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Monday,  the  eighth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  six- 
teen. Present:  The  Honorable  OSCAR  A. 
TEIPPET,  District  Judge. 

No.  1098— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

JAMES  B.  MILLER, 

Defendant. 

Arraignment  and  Plea  of  Defendant. 
This  cause  coming  on  this  day  for  the  arraignment 
of  defendant  and  for  the  entry  of  his  plea;  Robert 
O'Connor,  Esq.,  Assistant  U.  S.  Attorney,  appear- 
ing as  counsel  for  the  United  States;  defendant 
being  present  on  bail,  with  his  counsel,  James  E. 
Wadham,  Esq.,  and  defendant  having  been  called 
and  arraigned,  having  stated  that  his  true  name  is 
James  B.  Simpson,  having  waived  the  reading  of 
the  indictment,  and,  on  being  required  to  plead  to 
said  indictment,  defendant  having  pleaded  not  guilty 
as  charged  therein,  which  plea  is  now  by  order  of 
the  Court  entered  herein;  it  is  thereupon  ordered 
that  this  cause  be,  and  the  same  hereby  is  continued 
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for  the  setting  of  the  same  down  for  trial  before  the 
Court  and  a  jury  to  be  impaneled  until  the  call  of 
the  General  Trial  Calendar  for  the  July  term,  A.  D. 
1916,  of  this  court.     [14] 


At  a  stated  term,  to  wit,  the  July  terrh,  A.  D.  1916,  of 
the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
iMonday,  the  eighteenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  sixteen.  Present:  The  Honorable  ED- 
WARD E.  CUSHMAN,  District  Judge. 

No.  1098— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

JAMES   B.   SIMPSON,   Indicted  as  JAMES  B. 
MILLER, 

Defendant. 

Order  Substituting  Attorneys,  Withdrawing  Plea 
of    Not    Guilty    and    Allowing    Demurrer    to 
Indictment. 
Robert  O'Connor,  Esq.,  Assistant  U.  8.  Attorney, 
appearing  as  counsel  for  the  United  States ;  defend- 
ant being  present  on  bail ;  now,  on  motion  of  Alfred 
F.  McDonald,  Esq.,  it  is  ordered  that  said  Alfred  F. 
McDonald,  Esq.,  be  and  he  hereby  is  substituted  in 
the  place  and  stead  of  James  E.  Wadham,  Esq.,  as 
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counsel  for  defendant;  whereupon,  on  motion  of 
Alfred  F.  McDonald,  Esq.,  of  counsel  for  defendant, 
and  with  the  consent  of  Robert  O'Connor,  Esq., 
Assistant  U.  S.  Attorney,  of  counsel  for  the  United 
(States,  it  is  ordered  that  defendant's  plea  of  not 
guilty  be,  and  same  hereby  is  withdrawn,  with  leave 
to  defendant  to  serve  and  file  a  demurrer  to  the  in- 
dictment herein  within  five  (5)  days,  this  cause,  how- 
ever, to  remain  set  down  for  trial  before  the  Court 
and  a  jury  to  be  impaneled  upon  the  day  heretofore 
fixed  for  the  same  by  order  of  the  Court,  to  wit,  on 
IsTovember  21st,  1916,  at  10  o'clock  A.  M.     [15] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

JAMES  B.  MILLER, 

Defendant- 
Demurrer  to  Indictment. 

Comes  now  the  defendant,  James  B.  Miller,  and 
demurs  to  the  indictment  herein  on  the  following 
grounds : 

I. 

That  said  indictment  does  not,  nor  does  any  count 
or  paragraph  thereof,  state  facts  sufficient  to  con- 
stitute a  punishable  offense,  or  any  offense  or  crime 
against  the  laws  or  statutes  of  the  United  States  of 
America. 
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II. 

That  the  first  count  in  said  indictment  contained 
does  not  state  facts  sufficient  to  constitute  a  punish- 
able offense,  or  any  offense  or  crime  against  the  laws 
or  statutes  of  the  United  States  of  America. 

III. 
That   the  second  count  in   said  indictment    con- 
tained does  not  state  facts  sufficient  to  constitute  a 
punishable  offense,  or  any  offense  or  crime  against 
the  laws  or  statutes  of  the  United  States  of  America. 

IV. 
That  said  indictment  and  each  of  the  counts  there- 
in contained  does  not  substantially  conform  to,  or 
comply  with,  the  requirements  of  section  950  of  the 
Penal  Code  of  the  State  [16]  of  California,  the 
State  of  which  this  court  is  holden. 

V. 
That  said  indictment  and  each  of  the  counts  there- 
in contained  does  not  substantially  conform  to,  or 
comply  with  the  requirements  of  section  951  of  said 
Penal  Code. 

VI. 
That  said  indictment  and  each  of  the  counts  there- 
in contained  does  not  substantially  conform  to,  or 
comply  with  the  requirements  of  section  952  of  said 
Penal  Code. 

VII. 
That  said  indictment  and  each  of  the  counts  there- 
in contained  is  not  direct  or  certain  as  respects  the 
particular  circumstances  of  the  offense  attempted 
to  be  charged,  and  that  said  circimistances  are  neces- 
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sary  to  be  alleged  in  order  to  constitute  a  complete 
offense. 

That  said  indictment  and  each  of  the  counts  there- 
in contained  is  not  direct  or  certain  sufficiently  to 
inform  the  defendant  of  the  particular  circum- 
stance of  the  offense  with  which  he  is  attempted  to 
be  charged. 

That  said  imcertainty  consists  in  the  following 
matters : 

That  it  is  not  alleged  in  said  indictment  or  in 
either  the  first  count  or  the  second  count  therein 
contained,  that  the  said  defendant  did  knowingly, 
unlawfully,  wilfully,  persuade,  induce  and  entice  a 
certain  woman  to  go  from  one  place  to  another  in 
foreign  commerce  for  any  immoral  purpose  which 
involves,  constitutes,  or  creates  any  sexual  immor- 
ality within  the  purview  of  the  statutes  mentioned 
in  said  indictment  or  for  the  purpose  of  prostitu- 
tion, debauchery  or  other  immoral  purpose  of  the 
same  sort  or  kind. 

That  it  is  not  alleged  in  said  indictment  or  in 
either  the  first  count  or  the  second  count  therein 
contained,  that  the  [17]  said  defendant  did  know- 
ingly, unlawfully  and  wilfully  persuade,  induce  and 
entice  a  certain  woman  to  go  from  one  place  to  an- 
other in  foreign  commerce,  with  the  intent  and  pur- 
pose on  the  part  of  the  defendant  that  such  woman 
should,  or  would  engage  in  the  practice  of  prostitu- 
tion or  debauchery  or  any  other  immoral  practice 
of  the  same  sort  or  kind. 

That  it  is  not  alleged  in  said  indictment  or  in 
either  the  first  count  or  the  second  count  therein 
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contained,  that  the  woman  mentioned  therein  was 
persuaded,  induced  or  enticed  to  go  from  one  place 
to  another  in  foreign  commerce  for  any  purpose, 
either  immoral  or  otherwise,  or  that  said  woman 
did  commit  any  immoral  act  within  the  purview  of 
the  statute. 

That  it  is  not  alleged  in  said  indictment  or  in 
either  the  first  count  or  the  second  count  therein 
contained,  that  any  of  the  alleged  immoral  acts  or 
purposes  attempted  to  be  set  forth  therein  as  pur- 
poses for  which  the  said  woman  was  enticed,  per- 
suaded and  induced  to  go  from  one  place  to  another 
in  foreign  commerce,  were,  by  the  defendant  in- 
tended, or  would,  under  any  circumstances,  conduce, 
contribute  or  lead  to,  or  be,  sexual  immorality,  pros- 
titution, debauchery  or  other  acts  or  practices  of  the 
same  kind,  or  that  the  acts  of  the  defendant  were 
by  him  calculated,  or  would  have  led  or  caused  said 
woman  to  commit  immoral  acts,  or  engage  in  im- 
moral practices  of  the  same  sort  or  kind. 

That  said  indictment  and  each  of  the  counts  there- 
in contained,  is  further  uncertain  and  insufficient 
in  that  it  can  not  be  ascertained  therefrom,  how,  or 
in  what  manner,  or  by  what  means,  or  by  reason  of 
what  facts,  the  acts  of  the  defendant  set  forth  and 
alleged  as  his  purposes  in  causing  said  woman  to  go 
from  one  place  to  another  in  foreign  commerce, 
were,  by  said  defendant  calculated  to,  or  would  have 
constituted  an  immoral  practice  within  the  purview 
and  meaning  of  the  statute.     [18] 

Also,  in  that  it  can  not  be  ascertained  from  said 
indictment,  whether  the  purpose  of  the  defendant 
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was  to  place  said  woman  in  said  house  of  prostitu- 
tion for  the  purpose  of  practicing  prostitution  or 
debauchery,  or  for  the  purpose  of  inducing  or  in- 
fluencing her  to  give  herself  up  to  sexual  immor- 
ality, by  placing  her  in  an  environment  where  such 
existed,  and  if  the  latter,  it  is  not  alleged  in  said 
indictment,  or  either  in  the  first  or  second  count 
thereof,  that  said  conditions  or  environment  existed, 
or  that  said  woman  would  thereby  be  placed  among 
influences  that  would  would  have,  eventually  and 
naturally  lead  up  to  a  course  of  immorality,  sexu- 
aUy. 

VIII. 

That  said  indictment,  and  the  first  and  the  second 
count  therein  contained,  is  uncertain  and  insuffi- 
cient, in  that  the  specific  acts  of  the  defendant  there- 
in set  forth  are  not  alleged  to  have,  by  him  intended 
to,  or  would  have  conduced  to,  caused  or  lead  up 
to  any  of  the  immoral  practices  on  the  part  of  said 
woman,  prohibited  by  the  statute. 

And  further,  in  that  it  is  not  alleged  or  charged 
that  the  said  woman  was  induced  and  persuaded  to 
go  from  one  place  to  another  in  foreign  conunerce 
for  any  purpose  on  her  part,  either  moral,  immoral 
or  otherwise,  nor  either  is  it  charged  that  the  de- 
fendant so  persuaded,  induced  and  enticed  said 
woman,  with  the  intent  on  his  part  that  she  would 
practice  prostitution,  debauchery,  or  any  other  im- 
moral practice  of  the  same  sort  or  nature,  nor  that 
the  acts  of  the  defendant  would  have,  or  could  have, 
or  were  by  him  intended  to  have  lead  up  to,  contrib- 
uted to,  or  caused  said  woman  to  engage  in  any  im- 
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moral  practice  of  the  kind  and  nature  set  forth  in 
the  statute. 

IX. 

That  the  first  count  in  said  indictment  contained 
is  [19]  uncertain  and  insufficient  in  that  the 
alleged  acts  constituting  the  alleged  purpose  of  the 
defendant  in  persuading,  inducing  and  enticing  said 
woman  to  go  from  one  place  to  another  in  foreign 
commerce,  do  not  specify  that  it  was  by  said  de- 
fendant intended,  that  said  woman  would  engage  in 
the  practice  of  prostitution  or  debauchery,  or  any 
other  practice  of  the  same  sort  and  nature,  or  any 
practice,  either  immoral  or  otherwise,  and  it  is  not 
alleged  that  the  mere  placing  of  said  woman  in  a 
house  of  prostitution  and  having  her  remain  there- 
in, did  lead,  or  contribute  to,  or  cause  said  woman 
to  engage  in  any  immoral  practice,  nor  that  the  en- 
vironment or  conditions  under  which  said  woman 
was  placed  in  said  house  of  prostitution  were  such 
that  she  would  have,  or  was  likely  to  have,  event- 
ually and  naturally,  been  lead  into  a  course  of  im- 
morality sexually. 

X. 

That  the  second  count  in  said  indictment  con- 
tained is  uncertain  and  insufficient  in  that  the  al- 
leged acts  constituting  the  alleged  purpose  of  the 
defendant  in  persuading,  inducing  and  enticing  said 
woman  to  go  from  one  place  to  another  in  foreign 
commerce,  do  not  specify  that  it  was  by  said  de- 
fendant intended,  or  that  said  woman  would  have 
engaged  in  the  practice  of  prostitution,  or  de- 
bauchery, or    any  other    immoral  practice  of    the 
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same  sort  or  nature,  and  it  is  not  alleged  that  the 
management  of  a  house  of  prostitution  by  said 
woman  was  by  said  defendant  intended  to  have, 
or  would  have  lead,  contributed  to  or  caused  said 
woman  to  engage  in  any  immoral  practice  contem- 
plated by  the  statute,  or  that  the  environment  or 
conditions  under  which  said  woman  was  by  said  de- 
fendant intended  to  manage  and  conduct  said  house 
of  prostitution  such,  that  she  would  have,  or  was 
likely  to,  or  that  said  conditions  tended  to,  event- 
ually and  naturally  lead  her  into  a  course  of  im- 
morality contemplated  by  the  statute. 

WHEREFORE,  the  defendant,  James  B.  Miller, 
prays  that  this  demurrer  be  sustained  and  that  said 
indictment  be  dismissed. 

ALFRED  F.  MacDONALD, 
Attorney  for  Defendant.     [20] 

I,  Alfred  F.  MacDonald,  attorney  for  the  defend- 
ant, James  B.  Miller,  do  hereby  certify  that  the 
foregoing  demurrer  to  Indictment  No.  1098,  pend- 
ing in  the  District  Court  of  the  United  States,  South- 
em  District  of  the  State  of  California,  Southern 
District,  is  interposed  in  good  faith  and  not  for  the 
purposes  of  delay,  or  for  any  other  purpose,  except 
to  present  to  the  Court  the  matters  of  law  therein 
contained,  and  which  I  honestly  believe  to  be  well 
taken  and  valid,  legal  objections  to  defects  appear- 
ing on  the  face  of  said  Indictment. 

ALFRED  F.  MacDONALD, 
Attorney  for  the  Defendant. 

[Endorsed]:  Original.  No.  1098.  In  the  Dis- 
trict Court  of  the  United  States,  Southern  Division 
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of  California,  Southern  Division.  United  States  of 
America,  Plaintiff,  vs.  James  B.  Miller,  Defendant. 
Demurrer  to  Indictment.  Received  Copy  of  the 
within  Demurrer  to  Indictment  this  22d  day  of  Sep- 
tember, 1916.  Albert  Schoonover,  United  States 
District  Attorney.  By  Robert  O'Connor,  C.  A.  T. 
Filed  Sep.  23, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk.  Alfred  F.  Mac- 
Donald,  600  Bryson  Block,  Los  Angeles,  California, 
10985,  Phones  M.  985,  Attorney  for  the  Defendant. 
[21] 


At  a  stated  term,  to  wit,  the  July  Term,  A.D.,  1916^ 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Monday,  the  twenty-fifth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  sixteen.  Present.  The  Honorable  OSCAR 
A.  TRIPPET,  District  Judge. 

No.  1098— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

JAMES  B.  SIMPSON,  Indicted  as  JAMES  B.  MIL- 
LER, 

Defendant. 
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Order  Overruling  Demurrer. 
This  cause  coming  on  this  day  to  heard  on  defend- 
ant's demurrer  to  the  indictment;  Robert  O'Connor, 
Esq.,  Assistant  U.  S.  Attorney,  appearing  as  counsel 
for  the  United  States;  Alfred  F.  MacDonald,  Esq., 
appearing  as  counsel  for  defendant;  and  said  de- 
murrer having  been  argued,  in  support  thereof,  by 
Alfred  F.  MacDonald,  Esq.,  of  counsel  for  defendant, 
it  is  thereupon  by  the  court  ordered  that  defendant's 
demurrer  to  the  indictment  be,  and  the  same  hereby 
is  overruled,  to  which  ruling  of  the  Court,  on  motion 
of  said  counsel  for  defendant  and  by  direction  of  the 
Court,  exceptions  are  hereby  noted  herein  on  behalf 
of  said  defendant.     [22'] 


At  a  stated  term,  to  wit,  the  July  term,  A.D.,  1916, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  twenty-first  day  of  November,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  sixteen.  Present:  The  Honorable  OSCAR 
A.  Trippet,  District  Judge. 

No.  1098— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

JAMES  B.  SIMPSON,  Indicted  as  JAMES  B.  MIL- 
LER, 

Defendant. 
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Minutes  of  the  Trial— November  21,  1916. 

This  cause  coming  on  this  day  to  be  tried  before 
the  Court  and  a  jury  to  be  impanelled;  Clyde  R. 
Moody,  Esq.,  and  Robert  O'Connor,  Esq.,  Assistant 
U.  S.  District  Attorneys,  appearing  as  counsel  for 
the  United  States;  defendant  being  present  on  bail, 
with  his  counsel,  Alfred  F.  MacDonald,  Esq.;  W.  C. 
Wren  being  present  as  shorthand  reporter  of  the 
testimony  and  proceedings,  and  acting  as  such;  and 
both  sides  having  answered  ready;  now,  on  motion 
of  Alfred  F.  MacDonald,  Esq.,  of  counsel  for  defend- 
ant, it  is  ordered  that  Jud  R.  Rush,  Esq.,  who  is  pres- 
ent in  Court,  be,  and  he  hereby  is  associated  with 
said  Alfred  F.  MacDonald,  Esq.,  as  counseel  for  de- 
fendant; and  it  is  further  ordered,  pursuant  to  the 
stipulation  in  open  court  of  counsel  for  the  respec- 
tive parties,  that  exceptions  to  all  ruhngs  of  the 
Court  during  the  trial  shall  be  deemed  to  have  been 
asked  for  and  noted  on  behalf  of  the  party  against 
whom  each  particular  ruling  shall  have  been  made; 
and  the  Court  having  ordered  that  the  trial  proceed, 
and  that  a  jury  be  impanelled  herein;  and  the  follow- 
ing twelve  (12)  petit  jurors  having  been  duly  drawn, 
called  and  sworn  on  voir  dire,  to  wit:  Wm.  Chislett, 
A.  G.  Munn,  Willis  P.  Smith,  Jos.  [23]  A.  Anker, 
Wm.  L.  Barrowman,  M.  L.  Rossiter,  L.  T.  Bradford, 
Philo  L.  Lindley,  W.  B.  Brown,  A.  R.  Townsend,  C. 
A.  Henderson  and  Geo.  B.  Wilson;  and  said  jurors 
having  been  examined  by  the  Court  and  by  counsel 
for  the  Government  and  by  counsel  for  defendant 
and  passed  for  cause;  and  Wm.  L.  Barrowman  hav- 
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ing  been  challenged  peremptorily  by  the  Govern- 
ment and  excused;  and  L.  C.  Turner,  a  petit  juror, 
having  been  duly  drawn,  called,  sworn  on  voir  dire, 
examined  by  the  Court  and  by  counsel  for  the  Gov- 
ernment and  by  counsel  for  defendant  and  passed 
for  cause;  and  the  twelve  jurors  now  in  the  box 
having  been  accepted  by  counsel  for  the  Government 
and  by  coimsel  for  defendant  and  duly  sworn  as  the 
jury  to  try  this  cause,  said  jury  as  so  impanelled 
and  sworn  consisting  of  the  following  named  jurors, 
to  wit: 

JURY: 


1. 

Wm.  Chislett, 

7. 

L.  T.  Bradford, 

2. 

A.  G.  Munn, 

8. 

Philo  L.  Lindley, 

3. 

WilHs  P.  Smith, 

9. 

W.  B.  Brown, 

4. 

Jos.  A.  Anker, 

10. 

A.  R.  Townsend, 

5. 

L.  C.  Turner, 

11. 

C.  A.  Henderson, 

6. 

M.  L.  Eossiter, 

12. 

Geo.  B.  Wilson. 

And  the  indictment  having  been  read  to  the  jury 
and  defendant's  plea  of  not  guilty  having  been  an- 
nounced to  the  jury  by  the  clerk;  now,  on  motion  of 
Alfred  F.  MacDonald,  Esq.,  of  counsel  for  the  de- 
fendant, and  with  the  consent  of  Government's  coun- 
sel, it  is  ordered  that  all  of  the  witnesses  herein,  ex- 
cept Dave  Gershon,  a  Government  witness,  be  ex- 
cluded from  the  courtroom  during  this  trial,  except 
when  actually  upon  the  witness  stand  for  the  purpose 
of  testifying;  and  Clyde  R.  Moody,  Esq.,  Assistant 
U.  S.  Attorney,  of  counsel  for  the  United  States, 
having  made  a  statment  to  the  jury  of  what  the 
Government  expects  to  prove;  and  Louise  Bordeau, 
Dave  Gershon  and  Ernest  Estudillo  having  respec- 
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tively  been  called  and  sworn  as  witnesses  on  behalf 
of  the  [24]  United  States  and  having  given  their 
testimony;  and  the  Court  having  admonished  the 
jury  that,  during  the  progress  of  this  trial,  they  are 
not  to  permit  other  persons  to  speak  to  them,  nor 
themselves  speak  to  other  persons  about  this  case  or 
anything  connected  with  this  case,  and  that,  until 
said  case  is  finally  given  them  under  the  instructions 
of  the  Court,  for  consideration,  they  are  not  to  speak 
to  each  other  about  this  case,  or  anything  connected 
therewith;  and  Court,  at  the  hour  of  11:20  o'clock 
A.  M.,  having  taken  a  recess  for  11  minutes;  and 
now,  at  the  hour  of  11:31  o'clock,  A.  M.,  court  having 
reconvened;  and  counsel,  defendant  and  shorthand 
reporter  being  present  as  before;  and  counsel  for 
the  respective  parties  having  stipulated  that  the 
jury  are  present,  and  all  of  said  jurors  being  present, 
in  court;  and  Charles  H.  Cousing,  H.  M.  Stanley  and 
Julian  E.  Cliff  having  respectively  been  called  and 
sworn  as  witnesses  on  behalf  of  the  United  States, 
and  having  given  their  testimony;  and  the  court 
having  given  the  jury  the  usual  admonition ;  and  hav- 
ing excused  said  jurors  until  the  hour  of  2  o'clock  P. 
M.,  of  this  day ;  and  Court,  at  the  hour  of  11 :52  o'clock 
A.  M.,  having  taken  a  recess  until  the  hour  of  2 
o'clock  P.  M.,  of  this  day; 

And  now,  at  the  hour  of  2  o'clock  P.  M.,  Court 
having  reconvened;  and  defendant,  counsel  and 
short-hand  reporter  being  present  as  before;  and 
counsel  for  the  respective  parties  having  stipulated 
that  the  jury  are  present,  and  all  of  said  jurors  being 
present  in  court;  and  Arthur  Wm.  Mosedale  and  F. 
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A.   Bennett   having  respectively   been   called   and 
sworn  as  witnesses  on  behalf  of  the  United  States, 
and  having  given  their  testimony;  and  in  connection 
with  the  testimony  of  the  last  named  witness,  the 
Government  having  offered  an  exhibit,  which  is  ad- 
mitted in  evidence  in  its  behalf,  to  wit,  PL  Ex.  1. 
Card  for  telegraph  charge  account;  and,  also  in  con- 
nection with  the  testimony  of  said  last-named  wit- 
ness, the  Government  having  offered  for  identifica- 
tion certain  exhibits,  which  are  for  identification 
marked  with  certain  exhibit  designations,     [^5] 
to  wit,  Plf.  Ex.  2,  office  copy  of  a  telegram  received 
by  telephone;  PI.  Ex.  3,  carbon  copy  bill  to  J.  B. 
Miller;  and  PL  Ex.  4,  "Cash  rec'd"  sheet;  and  the 
Court  having  given  the  jury  the  usual  admonition, 
and  having,  at  the  hour  of  2 :37  o'clock  P.  M.,  excused 
the  jurors  from  the  courtroom  temporarily;  and  a 
question  of  the  admissibility  of  certain  evidence  hav- 
ing been  argued  by  counsel  for  the  respective  par- 
ties; and  the  jury,  at  the  hour  of  2:58  o'clock  P.  M., 
having  been  recalled  into  court;  and  counsel  for 
respective  parties  having  stipulated  that  the  jury 
are  present,  and  all  of  said  jurors  being  present  in 
court;  and  the  Court  having  given  the  jury  the  usual 
admonition;  it  is,  at  the  hour  of  3  o'clock  P.  M.,  or- 
dered that  this  cause  be,  and  the  same  hereby  is 
continued  until  Wednesday,  the  22d  day  of  Novem- 
ber, 1916,  at  10  o'clock  A.  M.,  for  further  trial,  until 
which  time  the  jurors  are  excused.     [26] 
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At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1916, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Wednesday,  the  twenty-second  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  sixteen.  Present :  The  Honorable 
OSCAR  A.  TRIPPET,  District  Judge. 

No.  1098— CRI'M.  S'.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

JAMES   B.   SIMPSON,   Indicted  as  JAMES  B. 
MILLER, 

Defendant. 

Minutes  of  the  Trial— November  22,  1916. 
This  cause  coming  on  this  day  to  be  further  tried 
before  the  Court  and  a  jury  heretofore  impaneled 
herein;  Clyde  R.  Moody,  Esq.,  Assistant  U.  S.  At- 
torney, appearing  as  counsel  for  the  United  'States ; 
Alfred  F.  MacDonald,  Esq.,  and  Jud  R.  Rush,  Esq., 
appearing  as  counsel  for  defendant;  who  is  present 
in  court  on  bail ;  W.  C.  Wren  being  present  as  short- 
hand reporter  of  the  testimony  and  proceedings,  and 
acting  as  such;  and  the  roll  of  the  jury  having  been 
called,  and  all  being  present;  and  Myrl  Stoezel 
having  been  called  and  sworn  as  a  witness  on 
behalf   of  the  United    States,    and   having   given 
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testimony;  and  in  connection  with  the  testimony 
of  said  witness,  the  Government  having  offered 
for  identification  an  exhibit,  which  is  for  identi- 
fication marked  with  certain  exhibit  designations, 
to  wit,  PL  Ex.  5,  Western  Union  telegram  to 
Mrs.  Vida  White;  and  Etta  Naylor  having  been 
called  and  sworn  as  a  witness  on  behalf  of  the 
United  States,  and,  in  connection  with  the  testi- 
mony of  said  witness,  the  United  States  having 
offered  two  exhibits,  heretofore  offered  and  marked 
for  identification,  which  are  admitted  in  evidence  in 
its  behalf,  to  wit,  PI.  Ex.  3  and  PI.  Ex.  4 ;  and  Louise 
Bordeau  and  F.  A.  [2'7]  Bennett,  witnesses  on 
behalf  of  the  United  States,  having  respectively  been 
recalled  for  further  examination,  and  having  given 
their  testimony;  and,  in  connection  with  the  testi- 
mony of  said  last-named  witness,  the  Government 
having  offered  for  identification  an  exhibit,  which  is 
for  identification  marked  with  certain  exhibit  desig- 
nations, to  wit,  PI.  Ex.  6,  Western  Union  message, 
received  Nov.  26,  1914;  and  the  jury  having  been 
given  the  usual  admonition  by  the  Court ;  and  Court 
thereupon,  at  the  hour  of  10:42i  o'clock  A.  M.,  hav- 
ing taken  a  recess  for  33  minutes;  and  now,  at  the 
hour  of  11:15  o'clock  A.  M.,  court  having  recon- 
vened; and  defendant,  counsel  and  shorthand  re- 
porter being  present  as  such;  and  counsel  for  the 
respective  parties  having  stipulated  that  the  jury 
are  present,  and  all  of  said  jurors  being  present  in 
court ;  and  F.  A.  Bennett,  a  witness  on  behalf  of  the 
United  States,  having  again  taken  the  stand  for 
fui-ther  examination,   and  having  given  his  testi- 


26  James  B.  Simpson  vs. 

mony ;  and,  in  connection  with  the  testimony  of  said 
witness,  the  Government  having  offered  for  identi- 
fication an  exhibit,  which  is  for  identification  marked 
with  certain  exhibit  designations,  to  wit,  PI.  Ex.  7, 
delivery  sheet  of  telegram ;  and  the  Government  hav- 
ing also  offered  two  exhibits  heretofore  marked  for 
identification,  to  wit,  PI.  Ex.  2  and  PI.  Ex.  5,  which 
ofter  is  refused  and  said  exhibits  not  admitted  in 
evidence;  and  the  Government  having  rested;  and 
Jud  R.  Rush,  Esq.,  of  counsel  for  defendant,  having, 
on  behalf  of  said  defendant,  moved  the  Court  to  in- 
struct the  jury  to  return  a  verdict  of  not  guilty  in 
this  cause;  it  is  by  the  Court  ordered  that  defend- 
ant's said  motion  for  an  instructed  and  directed 
verdict  of  not  guilty  herein  be,  and  the  same  hereby 
is  denied ;  and  defendant  having  rested ;  and  the  tes- 
timony being  closed;  and  this  cause  having  been 
argued  to  the  jury,  on  behalf  of  the  Government,  by 
Clyde  R.  Moody,  Esq.,  Assistant  U.  S.  Attorney,  of 
counsel  for  the  United  States,  and  on  behalf  of  de- 
fendant by  Jud  R.  Rush,  Esq.,  [2'8]  of  counsel 
for  defendant,  and  on  behalf  of  the  Government  in 
reply  by  Clyde  R.  Moody,  Esq.,  Assistant  U.  S.  At- 
torney, of  counsel  for  the  United  States;  and  the 
argument  being  concluded;  and  the  Court  having 
given  the  jury  the  usual  admonition;  and  Court 
thereupon,  at  the  hour  of  11 :50  o'clock  A.  M.,  having 
taken  a  recess  until  the  hour  of  2  o'clock  P.  M.  of 
this  day,  until  which  hour  the  jurors  are  excused; 

And  now,  at  the  hour  of  2  o'clock  P.  M.,  Court 
having  reconvened;  and  defendant,  counsel  and 
shorthand  reporter  being  present  as  before ;  and  the 


TJie  United  States  of  America.  27 

roll  of  the  jury  having  been  called,   and   all   being- 
present;  and  the  Court  having  read  its  written  in- 
structions to  the  jury;  it  is,  on  motion  of  defendant's 
counsel  ordered  that  exceptions  be,,  and  hereby  are 
noted  herein  on  behalf  of  said  defendant  to  the  re- 
fusal of  the  Court  to  give  such  of  the  instructions 
requested  by  defendant  as  the  Court  did  refuse  to 
give,  and  also  to  each  and  every  of  the  instructions 
given  by  the  Court ;  and  Josiah  W.  Bell,  a  Deputy 
U.  S.  Marshal,  having  been  duly  sworn  to  take  charge 
of  the  jury;  and  the  jury,  at  the  hour  of  2 :20  o'clock 
P.  M.,  having  retired  in  charge  of  said  sworn  officer; 
and,  at  the  hour  of  2:30  o'clock  P.  M.,  the  Honorable 
Oscar  A.  Trippet,  District  Judge,  having  left  the 
bench  to  await  the  incoming  of  the  jury;  and  now, 
at  the  hour  of  4:42  o'clock  P.  M.,  court  having  re- 
convened; and  the  jury  having    come    into    court; 
Clyde  R.  Moody,  Esq.,  Assistant  U.  S.  Attorney, 
appearing  as  counsel  for  the  United  States ;  defend- 
ant being  present  on  bail,  with  his  counsel,  Alfred 
F.  MacDonald,  Esq. ;  and  the  shorthand  reporter  be- 
ing present  as  before ;  and  counsel  for  the  respective 
parties  having  stipulated  that  the  jury  are  present, 
and  all  of  said  jurors  being  present  in  court;  and 
the  jurors  having  been  asked  if  they  have  agreed 
upon  a  verdict,  and  having  by  their  foreman  replied 
that  they  have  not  so  agreed;  and  the  jury  having 
asked  for  additional  instructions;    and   the    Court 
[29]     having  given  the  jury  additional  instructions; 
and  the  indictment  in  this  cause  having  been  again 
read  to  the  jury;  and  the  jury  at  the  hour  of  5:02 
o'clock  P.  M.,  having  again  retired  in  charge  of  said 
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sworn  officer;  and  thereupon  the  Honorable  Oscar 
A'.  Trippet,  District  Judge,  having  left  the  bench  to 
await  the  incoming  of  the  jury;  and  now,  the  jury 
having  come  into  court,  at  the  hour  of  5:02  o^clock 
P.  M. ;  Clyde  E.  Moody,  Esq.,  Assistant  U.  S.  At- 
torney, appearing  as  counsel  for  the  United  States ; 
defendant  being  present  on  bail,  with  his  counsel, 
Alfred  F.  MacDonald,  Esq.;  and  the  shorthand  re- 
porter being  present  as  before ;  and  counsel  for  the 
respective  parties  having  stipulated  that  the  jury 
are  present,  and  all  of  said  jurors  being  present  in 
court;  and  the  jurors  having  been  asked  if  they  have 
agreed  upon  a  verdict,  and  having  by  their  foreman 
replied  that  they  have  so  agreed,  and  having  been 
required  to  present  their  verdict,  and  their  verdict 
having  been  read  by  the  clerk ;  now,  by  direction  of 
the  Court,  said  verdict  is  filed  and  recorded  by  the 
clerk,  said  verdict  as  so  recorded  being  as  follows, 
to  wit: 


<•<■ 


In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  1098— CRIM.  S'.  D. 

THE  UNITED  STATESi  OF  AMERICA, 

Plaintiffs, 
vs. 

JAMES   B.    SIMPSON,   Indicted  as  JAMES  B. 
MILLER, 

Defendant. 
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We,  the  jury  in  the  above-entitled  cause  find  the 
defendant  James  B.  Simpson,  indicted  as  James  B. 
Miller,  not  guilty  as  charged  in  the  first  count  of  the 
indictment,  and  guilty  as  charged  in  the  second  count 
of  the  indictment,  with  recommendation  for  leniency. 
Los  Angeles,  California,  November  22,  1916. 

L.  T.  BRADFORD, 

Foreman. ' ' 

And  said  verdict  having  been  read  to  the  jury  as 
so  recorded,  and  the  jurors  having  said  that  it  is 
their  verdict ;  it  is  now  by  the  [30]  Court  ordered 
that  said  jurors  be,  and  they  hereby  are  excused  from 
further  attendance  upon  the  Court  until  Tuesday, 
the  28th  day  of  November,  1916,  at  10  o'clock  A.  M. ; 
and  it  is  further  ordered,  on  motion  of  counsel  for 
defendant,  that  this  cause  be,  and  the  same  hereby 
is  continued  for  the  sentence  of  defendant  until 
Monday,  the  27th  day  of  November,  1916,  at  10 
o'clock  A.  M.„  and  that  in  the  meantime  defendant 
remain  at  large  upon  his  present  bail  bond.     [31] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  1098— CRIM.  S'.  D. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 
JAMES   B.   SIMP'SON,   Indicted  as  JAMES  B. 
MILLER, 

Defendant. 
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Verdict. 

We,  the  jury  in  the  above-entitled  cause  find  the 
defendant  James  B.  Simpson,  indicted  as  James  B. 
'Miller,  Not  Guilty  as  charged  in  the  first  count  of 
the  Indictment,  and  Guilty  as  charged  in  the  second 
count  of  the  Indictment,  with  recommendation  for 
leniency. 

Los  Angeles,  California,  November  22,  1916. 

L.  T.  BRADFORD, 

Foreman. 

[Endorsed]:  No.  1098.  U.  S.  District  Court,. 
'Southern  District  of  California,  Southern  Division. 
United  States  vs.  James  B.  Simpson,  Indicted  as 
Jas.  B.  Simpson.  Verdict.  Filed  Nov.  22,  1916. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams^ 
Deputy  Clerk.     [32] 


At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1916, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Monday,  the  fourth  day  of  December,  in  the. 
year  of  our  Lord  one  thousand  nine  hundred 
and  sixteen.  Present :  The  Honorable  OSCAR 
A.  TRIPPET,  District  Judge. 
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No.  1098— CRIM.  S.  D. 

THE  UNITED  STATES^  OF  AMERICA, 

Plaintiffs, 
vs. 
JAMES   B.    SIMPSON,   Indicted  as  JAMES   B. 
MILLER, 

Defendant. 

Minutes  of  the  Trial— December  4,  1916. 

This  cause  coming  on  at  this  time  to  be  heard  on 
defendant's  motion  for  a  new  trial,  and  also  coming 
on  for  the  sentence  of  defendant;  Clyde  R.  Moody, 
Esq.,  Assistant  U.  S.  Attorney,  appearing  as  counsel 
for  the  United  States;  defendant  being  present  on 
bail,  with  his  counsel,  Jud  R.  Rush,  Esq.,  and  Alfred 
F.  MacDonald,  Esq.,  and  said  motion  for  a  new  trial 
having  been  argued,  in  support  thereof,  by  Alfred 
F.  MacDonald,  Esq.,  and  Jud  R.  Rush,  Esq.,  of  coun- 
sel for  defendant,  and  in  opposition  thereto  by  Clyde 
R.  Moody,  Esq.,  Assistant  U.  S.  Attorney,  of  counsel 
for  the  United  States ;  it  is  by  the  Court  ordered  that 
said  motion  for  a  new  trial  be,  and  the  same  hereby 
is  denied,  to  which  ruling  of  the  Court,  on  motion 
of  defendant  and  by  direction  of  Court,  exceptions 
are  hereby  noted  herein  on  behalf  of  said  defendant ; 
and  it  is  further  ordered,  on  motion  of  defendant, 
by  his  said  counsel  that  exceptions  be,  and  hereby 
are  noted  herein  on  behalf  of  said  defendant  to  the 
last  instruction  given  the  jury  by  the  Court  on  the 
trial  of  this  cause,  to  wit,  the  instruction  given  the 
jury  at  their  request  after  the  cause  had  been  sub- 
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mitted  to  said  jury;  and  a  motion  of  defendant  in 
arrest  of  judgment  having  been  [33]  filed  herein 
and  presented  to  the  Court,  it  is  ordered  that  said 
motion  in  arrest  of  judgment  be,  and  the  same  hereby 
is  denied;  and  statements  in  mitigation  of  sentence 
having  been  made  by  Alfred  F.  MacDonald,  Esq.,  of 
counsel  for  defendant;  it  is  ordered  that  this  cause 
be,  and  the  same  hereby  is  continued  for  the  sentence 
of  defendant  until  'Monday,  the  11th  day  of  Decem- 
ber, 1916,  at  2  o  'clock  P.  M.     [34] 


At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1916, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  twelfth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  sixteen.  Present :  The  Honorable  OSCAR 
A.  TRIPPET,  District  Judge. 

No.  1098— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

JAMES  B.   SIMPSON,   Indicted  as  JAMES   B. 
MILLER, 

Defendant. 

Minutes  of  the  Trial— December  12,  1916. 

This  cause  coming  on  at  this  time  for  the  sentence 
of  defendant ;  Clyde  R.  Moody,  Esq.,  Assistant  U.  S. 
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Attorney,  appearing  as  counsel  for  the  United 
States;  defendant  being  present  on  bail,  with  his 
counsel,  Alfred  F.  MacDonald,  Esq.,  the  Court  there- 
upon pronounces  sentence  upon  said  defendant  for 
the  offense  of  which  he  now  stands  convicted,  namely, 
the  offense  of  transporting  female  in  foreign  com- 
merce for  immoral  purpose,  as  follows,  to  wit:  The 
judgment  of  the  Court  is,  that  the  defendant,  James 
B.  Simpson,  indicted  as  James  B.  Miller,  be  im- 
prisoned in  the  United  States  Penitentiary  at  Mc- 
Neil Island,  State  of  Washington,  for  the  term  of 
one  (1)  year  and  one  (1)  day,  and  that  he  pay  a  fine 
of  one  thousand  (1,000)  dollars,  to  which  sentence, 
on  motion  of  defendant  and  by  direction  of  the 
Court,  exceptions  are  hereby  noted  herein  on  behalf 
of  said  defendant.  Defendant  is  remanded  to  the 
custody  of  the  U.  S.  Marshal.     [35] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

JA^IES   B.   SIMPSON,   Indicted  as  JAMES  B. 
MILLER, 

Defendant. 

Bill  of  Exceptions  of  Defendant. 

Be  it  remembered  that  heretofore,  to  wit,  on  the 
25th  day  of  April,  1916,  the  grand  jury  of  the  United 
States  in  and  for  the  Southern  District  of  California, 
•Southern  Division,   did  find  and  return  into  the 
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above-entitled  court  its  indictment  against  the  de- 
fendant, James  B.  Simpson,  sometimes  otherwise 
known  as  James  B.  Miller,  for  violation  of  Section  3 
of  the  "Mann  White  Slave  Traffic  Act,"  and  there- 
after on  the  8th  day  of  May,  1916,  the  said  James  B. 
Miller  appeared  in  said  court  and  was  duly  ar- 
raigned upon  the  said  indictment,  and  entered  his 
^lea  of  "not  guilty"  thereto,  and  thereafter,  upon 
the  18th  day  of  September,  1916,  upon  motion  of 
counsel  for  said  defendant,  and  with  the  consent  of 
counsel  for  plaintiff,  and  upon  order  of  the  above- 
entitled  court  duly  made  and  entered,  the  said  plea 
of  "not  guilty"  was  withdrawn,  and  leave  granted 
to  the  defendant  to  file  a  demurrer  to  said  indict- 
ment, and  thereafter,  upon  the  23d  day  of  Septem- 
ber, 1916,  said  defendant  filed  in  said  court  his  de- 
murrer to  said  indictment,  and  thereafter,  on  the 
25th  day  of  September,  1916,  said  demurrer  was  duly 
heard  by  the  said  Court;  which  duly  and  regularly 
made  its  order  overruling  said  demurrer;  to  which 
order  of  the  Court  then  and  there  made,  overruling 
the  demurrer  of  said  defendant,  the  said  defendant 
took  [36]  an  exception,  which  exception  was  then 
and  there  duly  and  regularly  allowed  and  entered 
by  the  Court. 

That  thereafter,  upon  the  21st  day  of  November, 
1916,  said  cause  came  on  duly  and  regularly  for  trial, 
the  Government  being  represented  by  Clyde  R. 
Moody,  Esq.,  Assistant  United  States  District  At- 
torney for  the  Southern  District  of  California,  and 
the  defendant  being  represented  by  Alfred  F.  Mac- 
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Donald,  Esq.,  and  Jud  R.  Rush,  Esq.,  of  the  firm  of 
Davis  &  Rush. 

Thereupon  a  jury  to  try  the  cause  was  duly  and 
regularly  impaneled,  and  the  following  proceedings 
took  place  on  and  during  the  trial,  to  wit : 

Opening  Statement  on  Behalf  of  the  Prosecution. 
By  Mr.  MOODY. — If  the  Court  please,  and  gentle-; 
men  of  the  jury:  In  this  case  the  United  States  ex- 
pects to  prove  that  the  defendant  who  now  gives  his 
name  as  James  B.  Simpson,  but  who  was  indicted 
as  James  B.  Miller,  owned  or  leased  certain  prop- 
erty in  the  city  of  Tia  Juana,  and  that  he  built  on 
that  property,  or  caused  to  be  built,  a  house  com- 
prising some  eighteen  or  twenty  rooms,  and  which 
he  intended  to  use  and  did  use  as  a  house  of  prostitu- 
tion; that  he  was  acquainted  with  a  woman  at  the 
time  he  built  this  house  in  Tia  Juana,  by  the  name 
of  Vida  Rogers,  or  Vida  White;  that  Vida  White 
at  that  time  was  residing  in  San  Francisco.  That 
about  the  time  that  he  finished  his  house  in  Tia 
Juana  he  sent  a  telegram  to  Vida  White,  asking 
that  she  come  down  to  Tia  Juana  and  take  charge 
of  the  house  that  he  had  built  there,  and  that  he 
would  split  fifty-fifty  with  her;  and  that  subse- 
quently to  that  he  wired  her  again,  urging  her  to 
come  immediately  and  take  charge  of  the  house ;  and 
that  she  did  go  from  the  city  of  San  Francisco  to  the 
city  of  Tia  Juana,  in  Mexico,  and  that  she  did  there 
take  charge  of  this  house,  which  he  had  built,  and 
which  was  used  as  a  house  of  prostitution,  and  that 
she  became  the  mistress  or  the  landlady  of  this  house 
of  prostitution  in  Tia  Juana,  which  was  owned  and 
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[37]  run  by  this  defendant,  James  B.  Simpson. 
And  under  the  evidence  which  we  will  introduce,  and 
the  instructions  of  the  Court,  we  will  then  expect  a 
verdict  of  guilty  at  your  hands. 

Testimony  of  Louise  Bordeau,  for  the  Government. 

LOUISE  BORDEAU,  called  as  a  witness  on  be- 
half of  the  prosecution,  being  first  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination. 

My  name  is  Louise  Bordeau.  I  live  at  the  James 
Apartments  in  this  city.  In  the  fall  of  1915,  I  lived 
in  San  Francisco.  Lived  there  about  seven  months. 
I  knew  a  woman  in  San  Francisco  by  the  name  of 
Vida  Rogers;  she  also  went  by  the  name  of  Vida 
White.  I  met  her  in  a  house  of  prostitution  at  43 
Washington  Alley.  I  was  engaged  in  prostitution 
at  this  house  at  Washington  Alley.  She  was  the 
housekeeper  at  the  place.  This  was  about  July, 
1915.  The  day  after  Thanksgiving,  in  November, 
1915,  she  left  43  Washington  Alley  and  I  left  with 
her.  At  the  time  she  was  housekeeper  at  43  Wash- 
ington Alley,  she  also  had  a  residence  at  the  Berkeley 
Hotel.  Vida  Rogers  received  two  telegrams  about 
the  time  she  and  I  left  San  Francisco. 

Q.  I  will  exhibit  to  you  a  telegram,  which  I  will 
call  United  States  Exhibit  1  for  identification,  and 
I  will  ask  you  if  that  is  the  wording  of  the  telegram 
that  you  say  that  this  woman  received? 

Mr.  RUSH. — Just  a  moment.  I  object  to  that 
question  as  incompetent,  irrelevant  and  immaterial. 
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The  COURT.— I  think  the  ''wording,"  Mr. 
Moody — if  that  is  the  telegram — 

Mr.  MOODY. — Your  Honor,  it  is  impossible  to 
produce  the  typewritten  telegram  which  is  delivered 
to  a  woman,  but  the  telegram  which  is  filed,  and 
which  can  subsequently  be  proven  to  have  been 
filed, — if  this  woman  can  testify  that  that  is  the  same 
wording  that  she  saw  at  that  time,  then  it  would  be 
a  sufficient  connection  of  the  telegram.     [38] 

The  COURT. — If  you  want  to  introduce  a  copy, 
you  will  have  to  show  that  you  cannot  produce  the 
original. 

Mr.  MOODY. — This  is  the  original ;  this  is  not  a 
copy.  This  is  the  one  which  was  filed  for  record,  and 
which  was  sent,  which  was  filed  in  San  Diego.  This 
is  not  a  copy. 

Mr.  RUSH. — I  want  to  add  to  my  objection  the 
further  ground  that  it  calls  for  hearsay. 

The  COURT. — Now,  do  you  propose  to  prove  that 
you  cannot  get  the  copy,  or  the  original,  whichever 
it  may  be  designated  ^ 

Mr.  MOODY. — I  propose  to  show  that  the  woman, 
Yida  Rogers,  is  without  the  jurisdiction  of  this 
court. 

The  COURT.— And  that  she  has  got  that  tele- 
gram? 

Mr.  MOODY. — That  is  impossible  for  us  to  say. 
The  last  time  we  had  any  information  about  it,  she 
had  it.  But  she  is  now  without  the  jurisdiction  of 
the  court,  and  the  process  of  this  Court  will  not 
reach  her. 
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The  COURT. — You  are  going  to  prove  thatf 

Mr.  MOODY. — I  will  prove  that  by  this  witness. 

The  COURT. — I  think  you  better  prove  that  first, 
Mr.  Moody. 

Mr.  MOODY. — Q.  Do  you  know  where  Yida 
Rogers  is  at  the  present  time? 

A.  I  believe  she  in  Tia  Juana. 

Q.  When  did  you  see  her  in  Tia  Juana  last? 

A.  It  was  about  in  July,  was  the  last  time  I  was 
over  there. 

Q'.  And  she  was  there  at  that  time? 

A.  She  was  there  at  that  time. 

Q.  Have  you  seen  her  since? 

Mr.  RUSH.— When  was  that? 

Mr.  MOODY.— In  July  of  this  year. 

The  COURT.— Q.  July  of  this  year  you  are 
speaking  about?        A.  Yes.     [39] 

Mr.  MOODY. — Q.  Have  you  seen  her  since  ? 

A.  No,  I  have  not. 

Q.  Have  you  seen  her  in  the  United  States  since 
last  November?        A.  Oh,  yes,  sir. 

Q.  When  was  the  last  time  you  saw  her  in  the 
United  States? 

A.  Well,  it  was  some  time  right  after  the  floods ;  I 
don't  remember  just  when. 

Q.  The  last  January  floods  ?        A.  Yes. 

Q.  And  since  that  time  you  have  not  seen  her  in 
the  United  States?        A.  No. 

Mr.  MOODY. — Now,  if  the  Court  desires  at  this 
time  any  further  evidence  on  the  whereabouts  of  the 
woman,  Vida  Rogers,  I  can  produce  such  testimony 
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and  withdraw  this  witness. 

The  COURT.— Well,  I  will  not  require  you  to 
withdraw  her.  Upon  your  representation  that  you 
expect  to  do  it,  I  will  permit  the  evidence,  and  I 
will  strike  it  out  if  you  fail  to  produce  the  evidence. 

Mr.  RUSH. — Your  Honor,  before  your  Honor 
rules  will  you  permit  me  to  just  suggest  one  matter, 
and  that  is  this:  I  do  it  because  I  don't  think  your 
Honor  apprehends  the  point  of  my  objection.  Be- 
fore it  can  be  shown  that  a  telegram  was  received 
in  San  Francisco  by  this  woman,  or  by  anyone,  it 
must  be  shown  a  telegram  was  sent,  and  before  it 
can  be  proven  that  the  telegram  was  sent,  it  must  be 
proven  it  was  sent  by  this  defendant.  So  to  show 
this  woman  a  writing,  or  what  purports  to  be  a  copy 
— not  the  thing  that  she  saw  there,  but  something 
containing  the  same  language  that  she  saw  there — 
and  ask  her  to  refresh  her  memory  from  that,  and 
say  that  that  is  the  same  language  that  was  in  the 
telegram  that  she  saw  in  San  Francisco,  in  any  event 
[40]  would  not  be  competent.  She  can  only  re- 
fresh her  recollection  from  memoranda  that  she 
made  herself.  She  cannot  refresh  her  recollection 
from  memoranda  made  by  some  one  else,  and  which 
she,  herself,  did  not  see  made,  and  never  saw  before 
this  time.  This,  at  the  most,  would  be  simply  a 
memorandiun  of  what  the  operator  in  the  town  from 
which  it  was  sent,  sent,  and  is  not  the  identical  ob- 
ject that  she  saw. 

The  COURT.— Isn't  that  so,  Mr.  Mooody,  that  she 
can  only  refresh  her  memory  and  testify — she   has 
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either  got  to  testify  from  memory,  or  from  memo- 
randa wMch  she  made  herself  ? 

Mr.  MOODY. — The  reason  why  I  didn't  ask  her 
was  because  I  did  not  desire  that  this  woman  should 
testify  what  was  in  the  telegram  that  she  saw  in  San 
Francisco — which  she  can  testify  from  memory  after 
it  is  shown  that  the  telegram,  or  the  party  in  whose 
custody  it  was,  is  now  without  the  jurisdiction  of  the 
court — until  after  this  telegram  had  been  introduced 
(in  evidence ;  and  I  was  only  attempting  at  this  time 
to  present  this  telegram  in  the  record  for  the  pur- 
/pose  of  identification  by  this  witness.  If  the  Court 
desires,  I  can  ask  her  what  was  in  that  telegram. 

The  COURT.— I  think  you  better  proceed  that 
way,  from  her  own  memory. 

Mr.  MOODY. — Q.  You  say  this  woman  received 
a  telegram  in  San  Francisco  just  prior  to  the  time 
that  you  and  she  left  there;  is  that  right? 

A.  Yes,  sir. 

Q.  Do  you  remember  about  what  date  it  was  that 
she  received  the  telegram? 

A.  No,  sir,  I  couldn't  tell  you  that,  the  day. 

Q.  Well,  about  how  long  was  it  before  the  day 
after  Thanksgiving,  the  day  upon  which  you  said  you 
left? 

A.  It  must  have  been — oh,  close  onto  three  weeks. 

Q.  About  three  weeks  before  you  left  that  she  re- 
ceived this  telegram?     [41]     A.  Yes,  sir. 

Q.  Do  you  recall  at  this  time— do  you  recall 
whether  or  not  Vida  Rogers  showed  you  the  telegram 
and  whether  you  read  the  telegram  that  she  received, 
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the  first  one?        A.  Yes,  sir. 

Q.  And  do  you  recall  at  this  time  the  substance 
of  that  telegram  ? 

A.  Well,  perhaps  not  word  for  word. 

Q.  But  do  you  recall  the  substance  of  it  % 

A.  Yes,  sir. 

Q.  What  was  the  substance  of  it  ? 

Mr.  RUSH. — We  object  to  that  as  incompetent, 
^irrelevant  and  immaterial,  and  no  proper  foundation 
laid,  and  hearsay. 

The  COURT. — Well,  on  the  promise  of  the  United 
States  Attorney  that  they  will  show  that  the  recip- 
ient of  the  telegram  is  not  in  the  jurisdiction  of  the 
Court,  the  objection  will  be    overruled. 

By  the  COURT. — Q.  Now,  did  this  woman  keep 
the  telegram  after  you  saw  it  ?  Was  it  in  her  pos- 
session the  last  time  you  saw  it  % 

A.  Yes,  your  Honor. 

Q.  Well,  answer  the  question. 

Mr.  RUSH. — We  except  to  the  ruling  of  the 
Court.  I  understand — the  Court  will  pardon  me  if 
I  inquire,  in  this  court  do  we  have  to  enter  an  excep- 
tion to  the  ruling  if  we  desire  it,  or  does  the  rule  that 
applies  in  the  State  court  apply  here  now  ? 

The  COURT. — I  do  not  think  the  rules  apply,  of 
the  State  court. 

Mr.  RUSH. — So  that  any  time  that  we  desire  an 
exception  to  a  ruling,  we  must  enter  our  exception? 
[42] 

The  COURT. — You  can  have  a  stipulation  on  that 
subject,  if  you  desire  it,  to  have  an  exception  entered. 
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Mr.  BUSH. — Will  you  stipulate  that  any  time  we 
object,  we  need  not  enter  an  exception,  but  that  the 
exception  may  be  presumed  to  have  been  preserved 
iand  entered,  without  going  through  the  necessity  in 
each  instance? 

Mr.  MOODY. — I  will  so  stipulate — in  order  to  ex- 
pedite the  case — I  will  stipulate  an  exception  may  be 
deemed  taken  to  all  rulings. 

(    Q.  Now,  will  you  kindly  state  the  wording  of  the 
contents  of  the  telegram  as  you  remember  it  ? 

A.  It  was  about  a  house  with  a  dance-hall,  kitchen 
and  bar  and  five  rooms  in  connection.  Looks  like 
a  good  proposition.  Will  finance  everything.  Will 
split  fifty-fity. 

Q.  Who  signed  the  telegram,  if  you  know;  or 
whose  name  was  signed  to  the  telegram,  if  you  know  ? 

A.  Just ''Jim." 

Q.  Do  you  know  anyone  who  is  called  Jim  % 

A.  Mr.  Miller,  Jim  Miller. 

Mr.  RUSH. — We  object  to  that  as  incompetent^ 
irrelevant  and  immaterial.  Doubtless  a  great  may 
men  are  called  Jim. 

The  COURT.— I  think  that  is  too  general,  Mr. 
'Moody.     The  answer  will  be  stricken  out. 

I  know  the  defendant  in  this  case.  I  see  him  in 
the  courtroom.  I  first  met  him  in  San  Francisco 
last  summer,  when  I  was  working  at  43  Washington 
Alley.  Vida  Rogers  introduced  me  to  him.  I  could 
not  recall  the  number  of  times  I  saw  him  at  Washing- 
ton Alley.  It  was  not  a  large  number,  perhaps  three 
or    four   times  in  all  the  time  that  I  was  working 
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there.  Vida  Rogers  just  introduced  him  to  me  as 
^*Jim."  She  never  made  any  statements  to  me  in 
his  presence  as  to  who  he  was.  I  never  [43] 
knew  him  under  any  other  name  than  Jim.  I  knew 
him  as  Jim  Miller.  She  just  introduced  me  as  Jim, 
but  she  spoke  about  him  as  Jim  Miller.  The  next 
place  I  saw  the  defendant  was  in  Tia  Juana. 

Q.  Before  you  went  to  Tia  Juana,  did  Vida  Rogers 
receive  any  other  telegram,  if  you  know? 

A.  She  received  one  other. 

Q.  About  how  long  after  the  first  one  came. 

A.  It  must  have  been  two  weeks  after  the  first  one 
came. 

Q.  And  how  long  before  she  left  San  Francisco  ? 

A.  Just  a  very  few  days. 

Q.  Did  you  see  that  telegram  %        A.  Yes,  sir. 

Q.  Did  you  read  it  ?        A.  Yes,  sir. 

Q.  Do  you  recall  at  this  time  what  that  telegram 
said?        A.  Yes,  sir. 

Q.  What  did  it  say"? 

Mr.  RUSH. — We  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial,  no  proper 
'foundation  laid,  not  the  best  evidence,  and  calls  for 
{hearsay. 

The  COURT.— Q.  Was  this  the  last  time  you  saw 
it,  in  the  possession  of  this  woman,  Vida  Rogers  ? 

A.  Yes,  sir. 

The  COURT. — And  you  expect  to  show  that  you 
cannot  produce  the  telegram,  in  the  manner  you  have 
heretofore  stated  concerning  the  other  telegram  ? 

Mr.  MOODY. — In  the  same  manner,  your  Honor. 
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The  COURT.— The  objection  will  be  overruled. 

Mr.  MOODY.— Q.  What  did  that  telegram  say,  as 
near  as  you  can  recall  at  this  time  % 

A.  That  everything  ready.  Leave  Thursday  or 
Friday,  I     [44]     believe  it  was. 

Q.  Do  you  remember  by  whom  it  was  signed  ? 

A.  ^'Jim." 

I  don't  think  I  remember  this  telegram  as  well  as 
I  do  the  other  one;  I  did  not  see  it  as  well.  She 
showed  me  the  telegram,  though,  but  the  first  one, 
I  saw  it  three  or  four  different  times.  Vida  Rogers 
had  the  second  telegram  after  I  saw  it.  I  didn  't  see 
it  more  than  once,  that  being  the  time  I  looked  at  it. 

I  left  San  Francisco  in  company  with  Vida  Rogers 
the  first  day  after  Thanksgiving,  1915,  and  went  to 
Tia  Juana.  I  went  in  company  with  Vida  Rogers, 
by  train  to  San  Diego,  and  I  went  by  myself  from 
San  Diego  to  Tia  Juana.  I  laid  over  in  San  Diego 
a  day.  When  I  reached  Tia  Juana,  I  went  to  the 
Palace,  which  is  a  dance-hall  and  house  of  prostitu- 
tion. I  saw  Vida  Rogers  in  the  Palace,  also  Miller^ 
the  defendant.  I  remained  there  from  November 
up  until  after  the  flood.  Vida  Rogers  was  running 
(the  place,  she  was  the  landlady.  When  the  house 
/'was  first  new,  when  I  first  went  over  there,  I  used  to 
see  Jim  Miller,  the  defendant,  there  quite  often. 
He  stayed  there  three  or  four  instances  that  I  recall. 
When  he  was  there,  he  ate  at  the  restaurant  for  the 
girls  connected  with  the  Palace.  He  ate  there  quite 
often.  I  don't  recall  any  particular  statements  that 
he  made  around  the  house.     I  don't  know  positively 
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^vho  owned  the  Palace.     I  heard  Miller  make  state- 
ments tliat  he  owned  it. 

By  the  COUET. — Q.  How  many  girls  were  in  that 
iiouse  ? 

A.  At  one  time  there  were  22  girls  in  the  house. 

Q.  How  many  rooms  for  girls  to  entertain  com- 
pany? 

A.  I  believe  there  were  four  rooms  in  the  house, 
and  then  an  extra  house  that  had  22  rooms  in  it. 

Q.  How  far  was  this  extra  house  away  % 

A.  Right  next  door  to  the  place. 

Q.  Did  Vida  Rogers  have  anything  to  do  with 
that?     [45] 

A.  It  was  connected  with  the  Palace ;  it  was  just 
rooms. 

Q.  Were  all  those  girls  engaged  in  prostitution  ? 

A.  Yes,  sir. 

At  one  time  there  were  twenty-two  girls  in  the 
house.  I  believe  there  were  four  rooms  in  the  house, 
and  then  an  extra  house  that  had  twenty-two  rooms 
in  it.  The  extra  house  was  right  next  door  to  the 
place.  All  the  girls  were  engaged  in  prostitution 
and  most  of  them  were  Americans.  I  traveled  to 
Tia  Juana  from  San  Diego  by  stage. 

Cross-examination. 
Vida  Rogers  received  the  first  telegram  about  three 
weeks  before  we  left  San  Francisco.  She  came 
down  to  San  Diego  once  before,  right  after  she  got 
this  first  telegram,  and  was  gone  a  few  days  and  then 
came  back  to  San  Francisco.  She  showed  the  tele- 
gram to  all  of  the  girls.     I  have  talked   with    the 
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authorities  in  reference  to  the  contents  of  a  telegram 
received  by  Vida  Rogers.  I  talked  over  with  them 
what  was  in  that  telegram  and  they  showed  me  the 
same  telegram  you  have  there.  I  told  them  before 
they  got  the  telegram  what  was  in  it,  and  I  was 
able  to  do  this  without  refreshing  my  memory  from 
this  document  that  they  showed  me.  Two  or  three 
days  after  Vida  Rogers  received  the  first  telegram 
she  went  to  San  Diego.  She  stayed  a  couple  of  days 
and  then  came  back.  She  received  the  other  tele- 
gram just  before  we  left.  Vida  Rogers  was  the  land- 
lady or  housekeeper  of  this  place  in  San  Francisco. 
She  is  a  woman  between  35  and  40  years  of  age,  in 
■my  opinion.  I  stayed  in  San  Diego  one  night  be- 
fore I  went  to  Tia  Juana.  I  saw  the  house  when  I 
arrived  in  Tia  Juana,  and  it  had  five  rooms,  kitchen 
and  dance-hall.  That  was  the  only  house  that  I  saw 
there  at  that  time.  Later  another  house  was  built. 
I  couldn't  state  how  long  after  I  went  there,  the  other 
house  was  built.  It  was  built  in  December.  I  don't 
remember  what  month  it  was  finished.  I  engaged 
in  prostitution  in  the  house.  I  was  required  [46] 
to  get  a  license  to  do  that.  Vida  Rogers  was  required 
to  get  a  license  to  run  a  house  of  that  nature.  I  have 
seen  her  license ;  it  was  on  the  wall  in  the  bar-rooom. 
The  license  was  made  to  Vida  Rogers.  She  also 
had  a  license  to  sell  liquors  and  tobacco.  I  have  seen 
them  and  they  are  in  the  name  of  Vida  Rogers.  The 
licenses  were  issued  by  the  Mexican  government. 
The  Palace  and  Tia  Juana  are  on  the  Mexican  side 
of  the  line. 
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Testimony  of  Dave  G-ershon,  for  the  Grovernment. 

DAVE  GERSHON,  called  as  a  witness  on  behalf 
of  the  prosecution,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 

My  name  is  Dave  Gershon,  and  I  reside  in  San 
Diego.  With  the  Bureau  of  Investigation,  Depart- 
ment of  Justice.  I  have  been  in  Tia  Juana  within 
the  last  few  days.  About  ten  days  ago.  I  know 
Vida  Rogers.  I  saw  her  in  the  last  few  days  at  the 
Palace,  in  Tia  Juana,  Mexico.  I  have  been  trying 
to  serve  her  on  this  side  of  the  line  for  some  time 
last  past,  possibly  since  last  February  or  March,  and 
have  not  been  able  to  do  so.  I  have  not  seen  her  on 
this  side  of  the  line. 

Cross-examination. 
I  was  trying  to  serve  a  subpoena  on  her  in  this 
case.  I  did  not  take  any  steps  to  prevent  her  com- 
ing across  the  line  to  the  United  States.  I  did  not 
furnish  the  newspapers  with  any  report  that  I  had 
a  warrant  issued  by  Commissioner  Hammack  for  her 
arrest  and  staked  men  all  along  the  line,  and  that 
the  moment  she  put  her  foot  across  the  line,  she 
would  be  arrested.  I  do  not  know  who  did  furnish 
that  information.  I  have  not  got  a  subpoena  with 
me  now.  I  was  not  trying  to  serve  a  subpoena  on 
her.  I  was  going  to  get  a  subpoena  when  I  located 
her  on  this  side.  If  she  came  over  on  this  side,  I 
was  going  to  come  up  here,  or  send  up  here  and  get 
a  subpoena  to  serve  on  her.  I  never  had  any  conver- 
sation with  her  in  regard  to  this  case.     I  never  in- 
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timated  to  [47]  her  that  I  wanted  her  to  appear 
as  a  witness  in  this  court  in  this  case.  I  do  not  know 
whether  she  would  have  done  so  or  not.  It  has  been 
possibly  ten  days  or  two  weeks  ago  since  I  saw  her. 
She  was  then  in  Tia  Juana.  I  never  had  any  sub- 
poena to  serve  on  her. 

Testimony  of  Ernest  Estudillo,  for  the  Government. 
ERNEST    ESTUDILLO,  called  as  a  witness  on 
behalf  of  the  prosecution,  being  first  duly  sworn,  tes- 
itified  as  follows : 

Direct  Examination. 
My  name  is  Ernest  Estudillo.  I  reside  in  San 
Diego.  I  resided  in  Tia  Juana  last  November.  I 
came  back  to  San  Diego  about  a  month  ago.  I  knew 
the  defendant  about  the  29th  of  December.  I  went 
to  work  for  him  at  that  time.  I  did  not  know  him 
previous  to  that  time.  I  know  a  place  in  Tia  Juana 
called  the  Palace.  I  know  the  landlady  there;  her 
name  is  Vida.  I  have  known  her  since  I  went  to 
work  in  the  house.  I  knew  the  place  before  I  went 
to  work  there.  I  was  a  policeman  in  Tia  Juana  and 
know  that  the  Palace  was  a  house  of  prostitution.  I 
jwent  to  work  in  the  house  on  the  29th  of  December. 
A  representative  of  Mr.  Miller  hired  me  to  go  down 
there  and  work  as  a  policeman  at  the  Palace.  Mr. 
Miller  gave  an  order  to  a  fellow  by  the  name  of  Tony 
to  pay  me.  I  received  my  money,  in  pursuance  of 
that  order.  I  don't  know  who  Tony  was.  I  didn't 
know  him  until  I  went  into  that  house  there.  Tony, 
I  guess,  was  a  bartender  in  the  Palace ;  he  was  act- 
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ing  like  a  manager  there,  as  far  as  I  know.     I  saw 

Miller  there  a  good  many  times. 

Cross-examination. 

I  went  to  work  at  the  Palace  on  the  29th  day  of 
December.  The  new  building  had  been  built.  Be- 
fore this  the  old  building  was  a  house  of  prostitu- 
tion and  contained  a  kitchen,  dining-room,  bar  and 
five  rooms.  In  Tia  Juana,  the  one  who  runs  a  house 
of  [48]  prostitution  must  have  a  license.  I 
didn't  pay  any  attention  to  who  had  the  license  to 
run  that  house.  Tony,  the  bartender,  or  the  man 
who  appeared  to  be  the  manager  in  the  house,  paid 
me  my  wages,  but  Mr.  Miller  gave  the  orders  to  pay 
men.  He  told  me  they  would  pay  me  more  wages 
than  I  was  getting  at  the  Casino.  He  saw  me  over 
to  the  parlor  house.  The  subpref ecto  sent  me  from 
the  Casino  over  there  in  the  first  place.  He  told  the 
cop  over  there  to  change  with  me,  on  account  I  could 
talk  English.  Each  house  has  a  man  who  is  named 
by  the  subprefecto,  and  who  is  paid  by  the  house, 
and  I,  working  over  in  the  Casino,  was  sent  by  the 
subprefecto  down  to  this  house,  the  Palace. 

Q.  The  government  has  got  nothing  to  do  with  the 
pay? 

A.  The  government  has  got  orders  to  send  a  man 
that  they  can  depend  on,  but  they  got  nothing  to  do 
with  the  pay ;  the  house  pays. 

Q.  Let's  see  if  I  am  right.  Each  house  has  a  man 
who  is  named  by  the  subprefecto  of  the  government, 
^nd  who  is  paid  by  the  house  ? 

A.  By  the  house,  certainly. 
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Q.  And  you,  working  over  in  the  Casino,  were 
isent  by  the  subprefecto  down  to  this  house,  to  tlie 
Palace?        A.  Yes. 

Q.  And  you  were  paid  when  you  were  working  in 
the  Casino  by  the  Casino,  and  paid  when  working 
in  the  Palace  by  Tony?        A.  I  didn't  catch  that. 

Q.  When  you  worked  at  the  Casino,  the  Casino- 
paid  you?        A.  Why,  certainly. 

Q.  And  when  you  worked  in  the  Palace,  Tony,  wha 
was  the  bartender  and  appeared  to  be  the  manager^ 
paid  you  there  ?        A.  Yes. 

Testimony  of  Charles  H.   Cousins,  for  the 

Government. 
CHARLES  H.  COUSINS,  called  as  a  witness  on 
behalf   of  the  prosecution,   being  first  duly     [49] 
sworn,  testified  as  follows; 

Direct  Examination. 
My  name  is  Charles  H.  Cousins.  I  reside  in  San 
Diego.  I  am  a  carpenter  and  builder,  and  have  been 
for  32  or  33  years.  I  know  the  defendant.  Miller, 
and  have  known  him  about  two  years.  I  know 
where  the  Palace  is  in  Tia  Juana.  I  built  it  last 
year,  a  year  ago,  some  time  in  the  fall.  Mr.  Miller^ 
this  defendant,  authorized  me  and  hired  me  to  build 
the  Palace.  He  also  paid  me  for  building  it.  The 
place  had  eighteen  or  twenty  rooms.  There  was  a  door 
to  go  from  the  old  building  into  the  other  building. 
I  do  not  know  Vida  Rogers  or  Vida  White.  I  saw 
Louise  Bordeau  around  the  new  place.  I  do  not 
know  who  the  proprietress  of  the  place  was.     I  built 
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'both  the  new  building  and  the  old  one.     I  built  the 
old  building  for  Mr.  Savin,  four  or  five  months  be- 
fore I  built  the  new  building. 

Testimony  of  H.  M.  Stanley,  for  the  Grovemment. 
H.  M.  STANLEY,  called  as  a  witness  on  behalf 
of  the  prosecution,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 
My  name  is  H.  M.  Stanley.  I  am  a  police  officer 
in  San  Diego.  Have  been  about  ten  years.  I 
tnow  the  Palace,  in  Tia  Juana,  and  have  knov^no. 
it  since  it  opened  about  a  year  ago.  I  know 
the  defendant  J.  B.  Miller.  I  have  seen  him  in  Tia 
Juana.  Saw  him  at  the  Hot  Springs  and  at  the 
Palace.  I  had  a  conversation  with  him  about  the 
Palace.  Officer  Whistler  and  myself  went  over 
there  to  investigate  a  couple  of  girls  in  the  place 
and  we  met  Mr.  Miller.  I  asked  him  in  regard  to 
these  girls,  and  he  said,  ' '  I  will  see  my  landlady  and 
she  may  give  you  this  information."  I  believe  her 
name  was  White.  We  consulted  his  landlady,  in 
his  presence,  and  at  that  time  I  said  to  him,  "You 
might  run  up  against  a  snag.  Miller,  running  this 
place."  And  he  said,  "Well,  I  am  in  the  clear;  I 
don 't  run  it,  but  my  landlady  runs  it  for  me. ' '  The 
place  is  a  house  of  prostitution.     [50'] 

Cross-examination. 
I  testified  in  this  matter  before  the  commissioner 
in  San  Diego  on  the  8th  day  of  March,  this  year.    At 
"that  time,  I  testified  as  follows:    "He  said,  'I  don't 
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know  whether  this  girl  is  in  here  or  not;  I  will  ask 
my  landlady  and  she  will  be  able  to  tell  you.  She 
does  all  the  business  for  me.'  I  says,  'You  want 
to  watch  out,  Miller,  or  you  will  get  in  a  jam  with 
her  running  this  place.'  And  he  says,  'I  am  in  the 
clear;  I  am  not  running  it;  my  landlady  is  running 
it.'  "  I  must  have  omitted  "for  me,"  because  I  am 
positive  he  said  "for  me."  Mr.  Miller  was  running 
the  Hot  Springs  at  that  time.  This  conversation 
was  held  in  January. 

Testimony  of  Julian  Eugene  Cliff,  for  the  G-overn- 

ment. 
JULIAN  EUGENE  CLIFF,  called  as  a  witness 
on  behalf  of  the  prosecution,  being  first  duly  sworn,, 
testified  as  follows: 

Direct  Examination. 
My  name  is  Julian  Eugene  Cliff.  I  reside  in  San 
Diego.  In  November,  1915,  I  was  manager  of  the 
Victoria  Apartments  in  San  Diego,  at  1069  10th  St. 
I  know  this  defendant,  Mr.  Miller.  In  November 
of  1915,  he  had  an  apartment  there.  He  moved  in 
about  September  28th.  He  was  there  about  the  1st 
of  December.  His  apartment  was  number  31.  He 
had  a  phone  in  his  apartments.  The  house  has  what 
is  known  as  a  hotel  system,  and  it  may  be  connected 
with  the  exchange  if  the  tenant  pays  extra  for  it. 
Mr.  Miller  had  the  house  system  phone,  it  was  con- 
nected up  with  the  exchange.  It  is  the  tenant's 
privilege  to  have  the  exchange  connected  up  with 
his  instrument  that  is  in  his  room,  and  if  it  is,  he 
gets  a  special  number.    The  special  connection  was 


The  United  States  of  America.  53 

(Testimony  of  Julian  Eugene  Cliff.) 
made  at  either  Mr.  or  Mrs.  Miller's  request.  The 
number  of  the  Victoria  Apartments,  the  office  phone 
was  Main  3857.  The  number  of  the  phone  in  his 
apartment  was  Main  6626.  The  bills  were  sent  to 
the  Victoria  Apartments  and  I  paid  it  and  it  was 
added  to  their  [51]  bill.  I  believe  Mr.  Miller  paid 
his  telephone  bill  during  the  time  he  occupied  the 
apartment. 

Cross-examination. 
The  defendant  occupied  a  single  apartment.    His 
wife  lived  with  him  there.     I  have  seen  her  here 
to-day. 

Testimony  of  Arthur  William   Mosedale,  for  the 

Grovemment. 

ARTHUR  WILLIAM  MOSEDALE,  called  as  a 
witness  on  behalf  of  the  prosecution,  being  first  duly 
sworn,  testified  as  follows: 

My  name  is  Arthur  William  Mosedale  and  I  reside 
in  San  Diego.  I  am  employed  by  the  telephone  com- 
pany, and  was  so  employed  last  October,  1915.  On 
October  11,  1915,  I  installed  a  telephone  in  Apart- 
ment 31  of  the  Victoria  Apartments.  The  number 
of  the  phone  was  Main  6626. 

Testimony  of  F.  A.  Bennett,  for  the  Government. 

F.  A.  BENNETT,  called  as  a  witness  on  behalf 
of  the  prosecution,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 

My  name  is  F.  A.  Bennett.  I  am  manager  of  the 
Western  Union  Telegraph  Company  at  San  Diego, 
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California.  Have  been  such  since  April  19, 1912.  I 
know  the  defendant,  Miller.  He  had  a  charge  ac- 
count with  the  company  in  San  Diego.  I  have  the 
<;ard  that  he  opened  the  charge  account  by.  It  is 
not  customary  to  charge  telegrams  in  the  Western 
Union,  unless  a  person  has  opened  an  account.  The 
•card  is  not  signed  by  Mr.  Miller.  I  wrote  the  card 
myself.  I  wrote  the  card  at  his  request  and  in  his 
presence.  It  is  one  of  the  regular  records  kept  by 
my  company  regarding  charge  accounts. 

Mr.  MOODY.— I  offer  this  as  United  States  Ex- 
hibit No.  1. 

Mr.  HUSH. — ^We  object  to  the  introduction  of  the 
card  on  the  ground  it  is  hearsay  and  not  the  best 
evidence. 

The  COURT.— Objection  overruled.     [52] 

Plaintiff's  Exhibit  No.  1 — Charge  Card  Issued  to  J. 

B.  Miller  by  Western  Union  Co. 
(Typewritten:) 

Miller  &  Coudcn  (Pencil:)  J.B.  Victoria  Apts., 

10th  &  E  St. 
49  Camp,  Exposition  grounds. 
Charge  eafy  mcssagca  signed  by  the  following : 
J.  B.  MILLER, 
¥t  Mt  Coudcn, 
FAB  j^BT  O'Donncll. 

May  24, 1915.    File  6. 

(Pencil:)    Changed  to  J.  B.  Miller  only. 
Mr.  Miller  requested  to  open  it  in  his  name,  that 
he  was  not  in  partnership  with  Mr.  Couden  any 
more.     That  date  was  some  time  in  November,  I 
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don't  remember  the  date.  I  cannot  tell  from  the 
card.  He  gave  his  address  as  the  Victoria  Apart- 
ments. He  did  not  give  his  telephone  nmnber,  that 
I  have  any  record  or  knowledge  of.  I  first  met  him 
in  the  early  part  in  1915. 

Q.  I  wiU  show  you  a  telegram,  which  I  will  call 
United  States  Exhibit  2  for  Identification,  and  ask 
you  if  that  is  a  part  of  the  records  kept  in  the  due 
course  of  business  in  your  office  in  San  Diego. 

A.  This  was  a  part  of  your  office  records,  yes,  sir^ 

Q.  And  what  is  that,  without  telling  what  is  in  it^ 
what  is  it  I 

A.  It  is  a  telegram  that  has  been  received  by  tele- 
phone. Somebody  phoned  that  in  to  be  sent.  In 
San  Diego. 

Q.  Was  it  sent?        A.  Yes,  sir. 

Q.  What  was  the  date  that  it  was  sent? 

A.  It  was  filed  November  15th,  and  sent  Novem- 
ber 16th.     [53] 

Q.  Can  you  tell  from  that  record  what  number 
the  telegram  was  phoned  from  ? 

A.  Yes. 

Q.  What  was  the  number  it  was  sent  from? 

Mr.  RUSH. — I  object  to  that  unless  the  witness 
himself  knows,  it  is  hearsay.  The  record  of  the  tele- 
graph company  in  San  Diego  is  not  an  official  record 
of  any  court,  and  is  not  to  be  considered  as  such. 

Mr.  RUSH. — A  question  on  the  objection,  on  the 
voir  dire? 

Q.  (By  Mr.  RUSH.)  You  said  you  know  what 
telephone  it  was  phoned  from? 


56  James  B.  Simpson  vs. 

(Testimony  of  F.  A.  Bennett.) 

A.  No,  I  can  say  from  the  record,  what  the  record 
shows,  I  have  no  personal  knowledge  of  it,  other  than 
that  record.  I  did  not  receive  the  telephone  message 
myself.  I  know  the  name  of  the  clerk  that  took  it. 
I  only  know  that  from  the  marks  on  the  instrument 
I  hold  in  my  hand.  I  have  no  personal  knowledge 
whatever  of  how  the  message  came  into  the  office, 
who  sent  it  into  the  office,  by  whom  it  was  received 
in  the  office,  or  where  it  was  received  from,  except 
the  marks  I  find  on  it,  and  the  marks  were  not  made 
in  my  presence,  or  under  my  personal  observation 
or  direction. 

Mr.  MOODY. — Q.  Mr.  Bennett,  in  due  course  of 
business  in  your  company,  if  a  message  is  phoned  in, 
tell  the  jury  what  procedure  is  taken,  what  record 
is  kept  of  that? 

A.  We  have  a  special  blank  for  copying  telegram 
received  over  the  telephone.  On  those  blanks  we  are 
required  to  show  the  date,  the  telephone  number 
from  which  it  was  phoned;  the  originating  point 
is  shown,  the  destination  is  shown,  and  the  telegram 
is  transcribed  upon  that  blank.  All  these  things 
appear  to  have  been  done,  in  this  instance,  in  the 
telegram  I  hold  in  my  hand.  That  is  a  regular  rec- 
ord, kept  in  the  course  of  business  of  my  company. 
I  have  in  my  possession  a  record  showing  a  bill 
rendered  to  Mr.  Miller  in  the  month  of  [54]  No- 
vember, 1915.  It  is  a  carbon  copy  of  the  bill  rendered 
to  Mr.  Miller  for  the  month  of  November,  1915.  I 
can  refer  to  my  daily  cash  receipts  record  and  tell 
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whether  that  bill  was  paid  or  not.   I  have  that  record 

with  me. 

Mr.  MOODY.— I  offer  this  as  United  States  Ex- 
hibit No.  3  for  Identification.  (The  paper  was 
marked  United  States  Exhibit  No.  3  for  Identifica- 
tion.) 

Mr.  MOODY. — The  telegram  was  2  for  Identifica- 
tion. (The  telegram  was  marked  United  States 
Exhibit  No.  2  for  Identification.) 

By  Mr.  MOODY. — This  is  what,  which  you  have 
handed  me  ?        A.  A  daily  cash  record. 

Mr.  MOODY. — This  I  offer  as  4  for  Identification. 
(The  paper  was  marked  United  States  Exhibit  No. 
4  for  Identification.) 

Q.  (By  Mr.  MOODY.)  Now,  Mr.  Bennett,  I  hand 
you  United  States  Exhibits  Nos.  2,  3  and  4,  and  ask 
you  whether  or  not  you  can  tell  from  your  record 
whether  the  telegram  known  as  United  States  Ex- 
hibit No.  2  was  charged  to  Mr.  Miller's  account,, 
and  whether  the  same  was  paid  for  or  not? 

Mr.  RUSH. — I  object  to  that  as  incompetent,  irrel- 
evant and  immaterial  and  no  proper  foundation  laid^ 
and  hearsay. 

The  COURT. — I  overrule  the  objection. 

A.  Yes. 

The  COURT. — ^Well,  you  can  introduce  them  in 
evidence  and  have  them  explained. 

Mr.  MOODY.— I  will  offer  the  biU  and  the  daily 
cash  receipts  in  evidence,  before  I  offer  the  telegrams 
— that  is  3  and  4. 

Mr.  RUSH. — To  each  of  them  we  object  on  the 
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ground  that  they  are  incompetent,  irrelevant  and 
immaterial  and  not  the  best  evidence  and  hearsay. 
Before  the  Court  rules  I  would  like  to  ask  the  wit- 
ness a  few  questions. 

The  COURT.— All  right,  proceed.     [55] 

Q.  (By  Mr.  RUSH.)  Mr.  Bennett,  those  matters 
that  you  offered,  for  instance,  that  carbon  copy  of 
that  bill,  did  you  make  that  copy  yourself? 

A.  No,  sir.  It  was  made  by  some  other  employee 
of  the  company.  I  did  not  make  the  charge  on  the 
books.  All  I  know  about  it  is  simply  what  I  find 
in  the  records.  Personally,  I  didn't  have  anything 
to  do  with  it.  As  far  as  I  know  the  records  are 
accurate;  there  is  a  slight  chance  that  they  may 
not  be. 

Mr.  RUSH. — We  submit  the  objection. 

The  COURT. — Are  you  the  superintendent  of  the 
office  ? 

A.  I  am  the  manager,  the  highest  officer  of  the 
office.  These  records  are  kept  under  my  super- 
vision. We  have  a  standard  routine  how  they  shall 
be  kept.  If  these  records  were  incorrect,  from  No- 
vember down,  I  would  have  ascertained  by  this  time 
whether  or  not  they  were  correct.  It  is  my  opinion 
that  they  are  correct.  I  have  examined  them. 
They  are  regular  routine  records.  There  are  hun- 
dreds such  records  in  the  office.  They  are  ordinarily 
kept  correctly.  I  do  not  find  very  many  mistakes 
in  them. 

The  COURT. — I  will  overrule  the  objection. 
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Mr.  RUSH. — Your  Honor,  may  I  ask  just  one 
question? 

The  COURT.— Yes,  sir. 

Q.  (By  Mr.  RUSH.)  This  record  with  reference 
to  the  cash,  where  it  recites  "  J.  B.  Miller,"  is  written 
on  the  line  there  in  some  handwriting  which  I  take 
it  is  not  yours  ?        A.  No,  sir. 

Q.  Which  indicates  that  a  hill  charged  against 
J.  B.  Miller  for  the  amount  of  two  dollars  and  some 
cents  has  been  paid  f        A.  Yes,  sir. 

I  do  not  know  anything  about  who  paid  that  billy 
and  I  can  tell  from  my  record  who  paid  it.  There 
is  nothing  from  my  record  that  shows  who  the  bill 
was  presented  to.  I  don't  know  anything  about 
who  it  was  presented  to.     [56] 

Mr.  RUSH. — I  submit  the  objection. 

Q.  (By  Mr.  MOODY.)  Did  you  have  any  other 
J.  B.  Miller  on  your  charge  account  at  that  timet 

A.  No,  sir. 

Q.  (By  the  COURT.)  This  defendant  was  the 
man  who  had  the  account  on  your  books  by  the  name 
of  J.  B.  Miller'?        A.  Yes,  sir. 

The  COURT.--Objection  overruled. 

Mr.  RUSH.— Exception. 
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Plaintiff's  Exhibit  No.  a— Bill  for  Telegrams  for 

Month  of  November  Issued  to  J.  B.  Miller. 
J.  B.  Miller, 

Victoria  Apts. 

Nov.  15.     To  White  San  Fran.  48        48 

19.      ''  McMann,  X  ''  40        40 

21.      *'  Mahon,  x  "  1  21     1  21 

X  23.      ''  White-  "  40        40 


(In  pencil) 
Pd.  Cash  Dec.  9,  1915.     [57] 


2  49 
Tax        04 


2  53 
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Plaintiif's  Exhibit  No.  4^Daily  Cash  Record  of 
Western  Union  Telegraph  Co. 

THE  WESTERN  UNION  TELEGRAPH  COMPANY 
CASH  RECEIVED 


Collected  by 


ame  of  Office 


At 


S  D 


Office 


Date     Dec.  9,  191— 


Oolleetions  of  Telegraph  Revenue    Collections    Collections 

Month for  for  Gold     Sundries 

Previous  Months     Current  Month  Time  Service  and  Stock 


Total 


I  Fe  1  73 

Inion  Nat  2  45 

}orden  G  1  02 

>.  K.  WaflSe  House  1  00 

lo.  Title  1  07 

■.  B.  Miller  2  53 

Lsso.  Charoties  3  44 

in.  Stewart  51 

V.  H.  Smith  76 

Joronado 

5.  D.  T.  Gty.  Co.  72 

'.  G.  ScrippB  3  09 

!.  F.  Smith  S  43 

Into  Club  So.  Cal.  5  11 

^eptun  Sea  F.  Co.  20 

Vestern  Salt  8  49 

^ason  &  Co.  6  31 

Nm.  S.  Heink  1  01 

Jradley  W.  8  67 

5.  D.  Elec.  4  29 

L  Kerman  &  S.  542 

).  M.  C.  S 
I.  S. 
lex  Belt 
f.  N. 

Total 

[Vhen  Entering  Cash  Receipts  from  Branch  Offices  or  Deposits  Made  by  Branch  Offices  to  th© 

Credit  of  the  Treasurer  or  Main  Office  Cashier,  Place  the  Amount  in  the  Total  Column. 
:583 


7  12 

8  70 

U.  S.  vs. 

No.  1098  Crim. 

MILLER 

PI.  Exhibit 

No.  4 

Filed  Nov.  22,  1916, 

WM.  M.  VAN  DYKE,  Clerk. 

By  Geo.  W.  Fenimore, 

Deputy  Clerk. 

Nov 

.  Error 

25 

5  00 
3  60 
48  89                      SI 

1  52 

collected  by 


THE  WESTERN  UNION  TELEGRAPH  COMPANY 
CASH  RECEIVED 
At  Office  Date 

Collections  of  Telegraph  Revenue    Collections    Collections 


191- 


for  Gold     Sundries 


Total 


^ame  of  Office     Month for 

Previous  Months     Current  Month  Time  Service  and  Stock 
Henn  Belt  53  95 

?  Grier  S.  W.  32 

iemstock  &  D.  1  58 

Borsseree  1  62 

yrsseree 

a.  A.  Honsen  74  04 

Eathaway  51 

Carpenters  1  68 

Clayton  W.  26 

H.  J.  14  36 

Total 

WTien  Entering  Cash:  Receipts  from  Branch  Offices  or  Deposits  Made  by  Branch  Offices  to  th« 

Credit  of  the  Treasurer  or  Main  Office  Cashier,  Place  the  Amount  in  the  Total  Column. 
[59] 


62  James  B.  Simpson  vs. 

(Testimony  of  F.  A.  Bennett.) 

Q.  (By  Mr.  MOODY.)  I  show  you  United  States 
Exhibit  No.  2  for  Identification,  and  ask  you  if  that 
telegram  is  in  all  particulars  as  required  by  the  rules 
of  your  company  relative  to  those  matters  that  you 
testified  to,  concerning  taking  the  name  of  the  party 
over  the  phone,  the  number,  and  to  whom  the  ac- 
count was  to  be  charged?        A.  Yes,  sir. 

Q.  Is  that  one  of  the  regular  original  telegrams 
as  filed  in  your  office  in  San  Diego?        A.  Yes,  sir. 

Q.  (By  the  COURT.)  Can  you  tell  who  in  your 
office  received  that  telegram? 

A.  A  former  employee  now,  your  Honor,  one  Har- 
rington Shaw.  The  last  I  heard  of  him,  he  was  in 
El  Paso,  Texas.  He  is  the  man  that  wrote  out  what 
is  in  this  record  of  the  receipt  of  the  telegram.  The 
bookkeeper  that  wrote  the  bill,  her  name  is  Miss 
Stetzel.  She  compiled  the  bill  from  the  telegrams^ 
and  the  other  record  was  written  by  the  cashier,  who 
accounts  for  all  the  cash.  Her  name  is  Miss  Naylor. 
The  bookkeeper  made  that  "48"  on  the  corner  of 
the  telegram. 

Q.  Well,  has  that  "48"  there  on  the  telegram  and 
this  "48"  on  the  bill  got  anything  to  do  with  each 
other  ? 

A.  They  are  identical;  that  is,  the  bill  was  made 
up  from  this  telegram. 

Q.  This  is  the  way  you  keep  the  record,  keep  the 
number  of  the  telegram? 

A.  That  is  the  amount  of  money  that  is  due  for  it. 

Q.  That  48  cents  is  the  amount  of  money? 

A.  Yes,  sir. 
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The  charge  is  always  entered  on  the  telegram  and 
then  transferred  to  the  books.  The  date,  the  party 
addressed,  the  destination  and  the  sender's  name, 
Mr.  Miller,  and  the  fact  is  marked  "Charge'' 
over  here  in  this  comer,  indicate  that  the  [60] 
telegram  is  chargeable  to  J.  B.  Miller,  as  indicated 
in  this  book. 

Whereupon  an  adjournment  was  taken  until  10 
o'clock  A.  M.  Wednesday,  November,  22,  1916,  and 
at  said  time. 

Testimony  of  Myrl  Stetzel,  lor  the  Government. 

MYRL  STETZEL,  called  as  a  witness  on  behalf 
of  the  prosecution,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 

My  name  is  Myrl  Stetzel.  I  reside  in  San  Diego 
and  am  a  clerk  for  the  Western  Union,  and  was  such 
in  November,  1915. 

Q.  I  will  show  you  a  document  which  has  been 
introduced  in  evidence  here  as  United  States  Exhibit 
No.  3,  and  ask  you  if  you  recognize  that  document. 

A.  Yes,  this  is  mine. 

Q.  (By  the  COURT.)     Did  you  make  that  out 
yourself  ? 

A.  Yes.  It  is  a  bill  for  telegrams  for  the  month 
of  November.  It  is  a  carbon  copy.  It  is  in  my 
handwriting.  The  original  was  mailed  and  ad- 
dressed to  J.  B.  Miller,  Victoria  Apartments.  I 
made  this  biU  out  from  the  telegrams  on  file  in  the 
office.  It  was  made  out  last  year.  The  document 
does  not  show  what  year  it  was  made  out.     The  date 
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was  on  the  original  bill,  but  not  copied  on  the  copy. 

Q.  Where  did  you  get  this  word  here  "To 
White"? 

A.  That  is  the  party  that  the  telegram  is  going  to- 

Q.  And  what  does  this  over  here  mean?  (Indi- 
cating.)        A.  San  Francisco,  that  is  the  city. 

Q.  The  city  to  where  it  was  going.  What  are  the 
figures  over  here  on  the  right,  '*48"? 

A.  That  is  the  amount  of  money  that  was  charged 
for  sending  the  telegram. 

The  next  item  is  on  the  19th,  to  McMann,  San 
Francisco,  40'  cents;  the  next  to  Mahon,  San  Fran- 
cisco, $1.21,  on  the  20th  and  21st;  the  next,  on  the 
23d,  to  White,  San  Francisco,  40  cents.  [61]  That 
may  have  been  either  a  telegram  or  a  night  letter. 
That  charge  on  the  bill  is  for  the  tax  one  cent  on  each 
telegram,  the  war  tax.  I  don't  know  what  that 
other  business  is  down  here;  I  didn't  put  it  there. 
I  did  not  put  any  other  figures  except  what  I  have 
read. 

The  COURT. — Let  me  have  those  telegrams. 

The  COURT. — Has  that  telegram  got  anything 
to  do  with  the  copy  of  the  paper  you  have  in  your 
hand? 

A.  This  is  the  15th;  that  is  the  first  telegram  on 
there.  I  made  that  entry  from  this  document.  The 
"48"  is  in  my  figures.  I  made  that  charge  from  this 
paper,  probably  the  next  day,  I  will  say  the  next  day 
after  it  bears  date,  on  November  15th.  I  mailed 
out  the  original  and  mailed  that  to  this  address. 
The  accoimt  is  accurate  and  correct. 
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The  COURT.— That  is  all  I  desire  to  ask  her. 

Mr.  RUSH. — Q.  This  carbon  copy  you  hold  in 
your  hand,  this  carbon  copy  of  the  bill,  is  simply  a 
copy  of  that  part  of  the  bill  that  you  wrote,  is  it? 

A.  Yes,  the  bill  as  rendered;  that  is  written  in. 

Q.  There  was  other  printed  matter  on  the  bill  that 
was  rendered  that  does  not  appear  on  this  carbon 
copy  you  have  ?        A.  Yes. 

Q.  And  the  bill  that  was  rendered  had  a  date  on 
it?        A.  Yes. 

Q.  And  this  one  does  not.  Now,  when  you  went 
to  make  up  this  bill,  you  made  it  up  from  the  tele- 
gram, what  purports  to  be  a  telegram  that  you  hold 
in  your  hand,  did  you?        A.  Yes,  sir. 

Q.  You  don't  know  anything  about  where  that 
telegram  came  from?  You  just  found  it  among 
the  files  in  the  office,  and  following  your  usual  course 
of  business  you  made  that  bill  from  the  information 
that  was  contained  on  that  telegram,  or  purported 
telegram?  May  I  see  that  just  a  moment?  This 
instrument  I  refer  [62]  to  as  a  telegram  is  the 
one  that  has  been  marked  "United  States  Exhibit 
No.  2  for  Identity"  only.  Now,  where  that  came 
from,  you  don't  know,  other  than  that  you  found  it 
in  the  records  in  your  office  ?        A.  That  is  all. 

Q.  You  don't  know  who  wrote  it,  nor  how  it  got 
into  the  office? 

A.  Well,  it  was  taken  over  the  phone. 

Q.  What  is  that? 

A.  Is  that  what  you  want  to  know  ? 
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Q.  I  am  asking  you,  do  you  know  of  your  own 
knowledge —        A.  No. 

Q.  How  it  got  into  the  office  ?        A.  No. 

Q.  All  the  knowledge  you  have  of  it  is  what  you 
found  on  the  bill  itself;  that  is  what  I  mean? 

A.  That  is  all  I  have  to  do  with  it. 

Q.  You  did  not  talk  with  anybody  about  it,  or  any- 
one tell  you  anything  about  it  ?        A.  No. 

Q.  And  the  charge  you  made,  so  many  cents,  is 
the  charge  indicated  on  the  telegram  itself? 

A.  Yes. 

Q.  And  you  had  no  personal  information  from  any 
other  source  whatsoever  as  to  the  amount  of  the 
charge,  or  when  it  was  made  or  anything  else,  ex- 
cept what  you  get  from  the  telegram  that  you  found 
in  the  files  of  the  office  ?        A.  No,  sir. 

Q.  And  that  telegram,  according  to  the  rules  of 
your  office,  indicates  that  it  was  telephoned  into  the 
office?        A.  Yes. 

By  the  COURT. — Do  you  know  whose  handwrit- 
ing the  telegram  is  ?     [63] 

A.  It  is  that  of  H.  S.  Shaw,  one  of  the  clerks. 

Q.  (By  Mr.  MOODY.)  Miss  Stetzel,  I  will  show 
you  a  telegram,  or  what  purports  to  be  a  telegram, 
which  I  will  call  United  States  Exhibit  No.  5  for 
Identification,  and  ask  you  if  the  same  situation 
prevails  as  to  that  purported  telegram  as  you  have 
described  that  prevails  in  the  case  of  the  United 
States  Exhibit  No.  2  for  Identification?  In  other 
words,  did  you  take  from  the  document  the  entries 
which  you  have  in  the  bill  which  had  been  introduced 
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in  evidence  as  United  States  Exhibit  No.  3  ? 

A.  Yes,  sir.  I  listed  this  telegram  on  this  bill. 
The  rate  on  the  telegram  is  the  same  as  the  rate  on 
the  bill. 

Q.  Will  you  show  me  on  the  bill  where  you  have 
listed  that  telegram  ? 

A.  (Indicating.)  ''11/23  White,  San  Francisco, 
40  cents, ' '  and  this  U.  S.  Exhibit  5  for  Identification 
was  a  part  of  the  files  of  the  ofl&ce  at  that  time. 

Testimony  of  Etta  Naylor,  for  the  Government. 

ETTA  NAYLOR,  called  as  a  witness  on  behalf  of 
the  prosecution,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 

My  name  is  Etta  Naylor.  I  reside  in  San  Diego 
and  am  cashier  for  the  Western  Union.  Was  acting 
as  such  during  November  and  December  of  last  year. 
This  document  you  show  me,  being  United  [64] 
States  Exhibit  No.  4  is  our  cash  register  for  Decem- 
ber 9th.     It  is  in  my  handwriting. 

Q.  I  will  show  you  a  carbon  copy  of  a  bill  which 
has  been  introduced  in  evidence  as  United  States 
Exhibit  No.  3,  and  ask  you  if  you  can  show  from  the 
Exhibit  No.  4  whether  or  not  the  exhibit  No.  3,  the 
bill,  has  been  paid? 

Mr.  RUSH. — I  object  to  that  as  incompetent,  irrel- 
evant and  immaterial,  and  asking  for  a  conclusion 
of  the  witness. 

Mr.  MOODY. — It  is  in  her  own  handwriting,  if 
the  Court  please. 
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A.  Yes,  sir,  that  is  my  handwriting,  and  it  pays 
this  bill. 

The  COURT.— The  objection  will  be  overruled. 

I  have  no  memory,  independent  of  that,  about  the 
payment  of  that  bill.  Plaintiff's  Exhibit  No.  4  is 
kept  correctly.  I  keep  it,  it  is  balanced  daily.  It 
is  a  correct  statement  of  the  receipts  on  that  day. 
I  can  tell  from  looking  at  this  daily  cash  register 
item  that  the  other  item  here,  $2.53,  appears  upon 
that  item  upon  that  account,  the  daily  cash  register. 
.It  is  here.  It  is  the  same  item.  I  know  this  be- 
<iause  the  November  bills  are  always  paid  in  Decem- 
ber. It  corresponds  exactly  with  the  bill,  and  it 
was  received  the  following  month,  and  the  amount 
is  the  same  $2.53  on  both  the  bill  and  on  the  cash 
register.  The  accounts  are  generally  correct.  I 
did  not  write  the  few  words  written  with  a  lead 
pencil  at  the  bottom  of  the  bill. 

The  COURT. — I  think  under  the  testimony,  that 
these  two  items  are  admissible  in  evidence. 

Cross-examination. 
•  I  have  no  independent  recollection  of  the  payment 
of  that  bill.  All  that  I  know  about  it  is  that  I  find 
it  in  the  record  kept  by  me,  and  the  record  shows  it 
was  paid.  I  assume  that  the  $2.53  is  the  amount  of 
the  bill  for  the  month  before,  because  it  is  the  same 
amount.  If  another  individual,  or  the  same  indi- 
vidual paid  the  same  amount  for  some  other  pur- 
pose, it  [65]  would  appear  on  my  cash  just  the 
same.  I  do  not  know  who  paid  that  bill,  and  I  have 
no  knowledge  of  how  it  was  paid.     I  haven't  any 
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idea  whether  it  was  paid  in  cash  or  by  check,  or  by 
what  individual.  I  don't  know  how  the  bill  went 
out  to  the  person  who  paid  it,  if  it  ever  did  go  out, 
because  I  don't  handle  that  part  of  the  work.  All 
I  know  is  what  the  record  shows,  and  the  record 
shows  that  on  December  9th,  J.  B.  Miller  is  cred- 
ited with  cash,  $2.53. 

Testimony  of  Louise  Bordeau,  for  the  G-ovemment 

(Recalled). 

LOUISE  BORDEAU,  recalled  on  behalf  of  the 
prosecution,  testified  as  follows: 

I  testified  yesterday  that  Vida  White  and  I  left 
San  Francisco  on  the  day  after  Thanksgiving  in 

1915.  We  left  by  the  Southern  Pacific.  We  had 
through  tickets  to  San  Diego.  Arrived  there  on  the 
morning  train,  the  following  day.  Mr.  Miller  was 
at  the  train,  when  Vida  Rogers  and  I  arrived  at 
the  depot,  to  meet  us.  Vida  Rogers  and  I  went  and 
had  a  bite  to  eat.  I  saw  her  last  on  Third  and 
Broadway,  I  believe,  when  she  got  into  this  auto 
stage.  I  saw  the  stage  that  she  got  into.  It  had  a 
sign  on  it  that  said  ' '  To  Tia  Juana,  Mexico. ' ' 

I  did  not  see  Miller  any  other  time  that  morning 
except  at  the  train.  He  was  there  just  a  very  few 
minutes.  He  talked  with  Vida  White  just  a  very 
few  minutes .     It  was  j  ust '  *  hello ' ' ;  that  is  all  I  know. 

Cross-examination. 
I  stayed  in  San  Diego  one  night.     I  didn't  stay 
there  two  days.     I  testified  on  the  8th  day  of  March, 

1916,  before  the  Commissioner  in  reference  to  this 
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same  matter.     I  remember  the  circumstances,  the 

Commissioner  being  present  and  Mr.  Gershon  and 

others. 

Q.  Did  you  at  that  time  testify  as  follows:  "Q. 
Did  you  travel  all  the  way  with  Miss  Vida  White? 
A.  Yes,  sir,  as  far  as  San  Diego,  and  I  stayed  here 
for  two  days." 

A.  I  didn't  though.  As  I  say,  we  got  in  in  the 
morning  [66]  and  I  left  San  Diego  the  following 
day  for  Tia  Juana. 

Q.  And  you  were  asked,  "Where  did  you  see 
her  again? "And  the  answer:  "At  Tia  Juana." 

A.  Yes,  sir. 

A.  Yes,  sir.  When  I  got  to  San  Diego,  I  went  to 
the  San  Diego  Hotel.  We  got  off  the  train  at 
the  Santa  Fe  depot  and  went  over  to  the  San 
Diego  Hotel.  We  first  went  up  to  the  Oyster 
Loaf  together  and  had  a  bite  to  eat.  I  never  left 
Miss  White  at  all  until  she  got  on  to  the  auto 
stage.  I  think  she  got  on  to  the  auto  stage 
at  Fourth  and  Broadway.  It  was  right  there  by  the 
U.  S.  Grant  Hotel.  I  didn't  stop  at  the  San  Digeo 
Hotel.  We  wasn't  registered  at  any  hotel.  We 
both  went  to  the  San  Diego  Hotel  together.  That 
night  I  stopped  at  the  San  Diego  Hotel. 

Testimony  of  F.  A.  Bennett,  for  the  G-overnment 

(Recalled). 

F.  A.  BENNETT,  recalled  on  behalf  of  the  prose- 
cution, testified  as  fpllows: 

Q.  I  will  show  you  a  document  which  has  been  in- 
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troduced  as  United  States  Exhibit  No.  5  for  Identi- 
fication, and  ask  you  if  you  know  what  that  is. 

Mr.  RUSH. — I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness,  and  incompetent,  irrelevant 
and  immaterial. 

The  COURT.— Don't  state  the  contents  of  it. 

Q.  (By  Mr.  MOODY.)     Do  you  know  what  it  is ? 

A.  A  telegram  received  by — 

Q.  Don't  state  the  contents  of  it.  Do  you  know; 
yes  or  no. 

The  COURT,— It  is  a  telegram. 

A.  It  is  a  telegram.  I  got  it  out  of  our  office 
files  at  San  Diego.  It  is  the  original  record.  It 
bears  sending  marks.  It  would  not  bear  those  marks 
if  it  were  not  sent. 

Q.  I  will  show  you  a  record  which  will  designate 
as  United  States  Exhibit  No.  6  for  Identification, 
and  ask  you  if  you  know  what  it  is?     [67] 

A.  A  copy  of  a  telegram.  It  is  a  record  of  our 
office  in  San  Diego.  It  is  a  copy  of  a  received  mes- 
sage. It  was  received  November  26th,  1915.  It  is 
a  carbon  copy  of  the  original  message  made  at  the 
time  the  original  was  received.  I  have  a  record 
with  me  showing  whether  or  not  the  telegram,  or 
the  original  of  which  this  is  a  carbon  copy,  was  de- 
livered in  San  Diego. 

Mr.  MOODY.— Mark  that  for  identification  as  7. 

Mr.  MOODY. — Now,  this  No.  7  for  identification 
is  what,  Mr.  Bennett  1 

A.  It  is  a  delivery  sheet  for  November  26th.  It 
shows  the  delivery  of  telegram  451  in  San  Diego. 
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Mr.  MOODY. — I  offer  that  in  evidence  as  United 
'States  Exhibit  7,  together  with  the  bond,  as  an  ex- 
emplar of  the  signature  of  this  defendant. 

We  object  to  the  introduction  of  this  instrument 
described  as  a  delivery  sheet,  on  the  ground  it  is  in- 
competent, irrelevant  and  immaterial  and  no  proper 
foundation  laid  for  its  introduction  and  hearsay. 

Mr.  MOODY. — Probably  I  should  offer,  together 
with  that,  the  United  States  Exhibit  6  for  Identi- 
fication, showing  that  that  message  was  delivered 
to  the  defendant  by  this  exhibit  No.  7,  the  bond  be- 
ing the  exemplar  of  the  signature. 

The  COURT.— (after  discussion)  Well,  I  will 
sustain  the  objection  to  this  bond,  unless  you  prove 
that  is  his  signature. 

Mr.  MOODY.— I  renew  the  offer  of  the  telegram, 
and  the  blank  showing  it  was  receipted  for  by  J.  B. 
Miller. 

Mr.  RUSH. — I  object  to  the  statement  of  coun- 
sel as  to  what  it  shows,  as  incompetent,  irrelevant 
and  immaterial,  and  not  sustained  by  the  evidence, 
and  an  unjustifiable  assertion,  in  view  of  the  evi- 
dence. 

The  COURT.— Well,  I  don't  think  that  comment 
is  justifiable  by  the  paper,  Mr.  Moody.  You  have  a 
right  to  an  exception  to  that.     [68] 

The  COURT.— The  objection  will  be  sustained. 

Mr.  MOODY.— At  this  time  we  desire  to  offer  all 
the  telegrams.  United  States  Exhibits  Nos.  5  and  2 
for  Identification,  and  offer  them  as  exhibits  at  this 
time. 
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Mr.  RUSH.— The  defendant  objects  to  the  offer 
of  those  instruments,  and  each  of  them,  on  the 
ground  they  are  incompetent,  irrelevant  and  imma- 
terial, that  no  proper  foundation  has  been  laid  for 
their  introduction,  and  that  they  are  not  the  best 
evidence,  and  they  are  hearsay. 

The  COURT. — The  objection  will  be  sustained. 

Mr.  MOODY.— That  is  all,  Mr.  Bennett.  The 
Government  rests. 

The  COURT. — Well,  now,  over  the  objection  of 
the  defendant,  a  witness  was  permitted  to  testify  to 
the  contents  of  a  telegram  in  the  hands  of  Vida 
White  at  San  Francisco.  What  do  you  desire  to  do 
with  that  for  the  defendant?  It  was  admitted  on 
certain  representations  made  by  the  United  States 
Attorney,  which  undoubtedly  were  made  in  good 
faith. 

Mr.  RUSH. — We  move  that  that  testimony  of  the 
witness  Louise  Bordeau,  concerning  and  referring 
to  a  telegram,  which  she  said  she  saw  in  the  hands 
of  Vida  White,  or  Vida  Rogers,  in  San  Francisco — 
that  all  such  testimony  be  stricken  out,  on  the 
grounds  stated  in  the  objection  at  the  time  the  ob- 
jection was  interposed  to  such  testimony;  and  on 
the  further  ground  that  the  proper  foundation  has 
not  since  been  laid  for  the  introduction  of  that  tes- 
timony, and  it  has  not  been  connected  up  with  the 
defendant. 

The  COURT. — I  will  strike  the  evidence  out  con- 
cerning the  contents  of  the  telegram,  as  testified  to 
by  the  witness ;  and  I  instruct  you,  gentlemen  of  the 
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jury,  that  you  shall  consider  this  case  without  con- 
sidering that  testimony,  and  shall  not  consider  any 
testimony  that  has  been  stricken  out.     [69] 

Mr.  EUSH.— May  it  please  the  Court,  the  defend- 
ant at  this  time  moves  the  Court  to  instruct  the  jury 
to  find  a  verdict  of  not  guilty,  on  the  ground  that 
there  is  not  sufficient  evidence  to  sustain  a  convic- 
tion for  this  offense  upon  this  charge,  or  either  count 
of  it. 

The  COURT.— The  motion  will  be  denied. 
Mr.  RUSH.— We  rest. 

Thereupon  the  Court  admonished  the  jury  and  a 
recess  was  taken  until  2  o'clock  P.  M.  of  the  same 
day,  and  thereupon  the  Court  instructed  the  jury 
as  follows: 

The  COURT. — Gentlemen  of  the  jury,  the  de- 
fendant is  indicted  under  an  act  to  further  regulate 
interstate  and  foreign  commerce  by  prohibiting  the 
transportation  therein  for  immoral  purposes  of 
women  and  girls,  and  for  other  purposes.  The  stat- 
ute in  so  far  as  it  is  necessary  for  you  to  consider, 
reads  as  follows: 

"that  any  person  who  shall  knowingly  per- 
suade, induce,  intice  or  coerce,  or  cause  to  be 
persuaded,  induced,  enticed  or  coerced,  or  aid 
or  assist  in  persuading,  inducing,  enticing  or 
coercing,  any  woman  or  girl  to  go  from  one 
place  to  another  in  interstate  or  foreign  com- 
merce for  the  purpose  of  prostitution  or  de- 
bauchery, or  for  any  other  immoral  purpose, 
or  with  the  intent  and  purpose  on  the  part  of 
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such  person  that  such  woman  or  girl  shall  en- 
gage in  the  practice  of  prostitution  or  debauch- 
ery or  any  other  immoral  practice,  whether 
with  or  without  her  consent,  and  who  shall 
thereby  knowingly  cause  or  aid  or  assist  in 
causing  such  woman  or  girl  to  go  or  to  be 
carried  or  transported  as  a  passenger  upon  the 
line  or  route  of  any  common  carrier  or  carriers 
in  interstate  or  foreign  commerce,"  shall  be 
deemed  guilty  of  violating  such  statute. 

You  are  instructed  that  before  you  can  convict 
the  defendant  in  this  case,  the  proof  must  satisfy 
you  beyond  a  [70]  reasonable  doubt  of  the  follow- 
ing facts: 

First,  that  the  defendant  did  knowingly,  unlaw- 
fully and  wilfully  persuade,  induce  or  entice  Vida 
"White,  alias  Vida  Rogers,  to  go  from  the  city  of 
San  Fraincisco,  California,  or  other  place  in  the 
State  of  California,  to  the  town  of  Tia  Juana, 
Mexico. 

Second,  that  in  so  going,  the  said  Vida  White,  alias 
Vida  Rogers,  went  upon  the  line  or  route  of  the 
Southern  Pacific  Railroad,  a  common  carrier,  from 
the  city  of  San  Francisco,  California,  in  the  course 
of  her  journey,  and  that  she  went  by  automobile 
stage,  a  common  carrier,  from  the  city  of  San  Diego, 
California,  to  the  town  of  Tia  Juana,  Mexico,  and 
not  otherwise.  It  is  not  necessary,  I  charge  you, 
for  the  Government  to  show  that  she  went  all  the 
way  from  the  city  of  San  Francisco  to  the  City  of 
San  Diego  on  the  Southern  Pacific  Railroad.  The 
important    thing    in    his    connection    is    that    she 
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traveled  by  a  common  carrier,  engaged  in  foreign 
commerce,  on  her  route  after  she  had  been  per- 
suaded, induced  or  inticed  as  aforesaid. 

Third,  that  at  the  time  the  defendant  so  per- 
suaded, induced  or  enticed  said  Vida  White,  alias 
Vida  Rogers,  to  go  to  Tia  Juana,  Mexico,  from  the 
State  of  California,  it  ,was  for  the  purpose  of  pros- 
titution, debauchery,  or  some  other  immoral  pur- 
pose of  the  same  sort  and  kind;  and  that  the  defend- 
ant intended  that  Vida  White,  alias  Vida  Rogers, 
should  and  would,  when  and  after  she  reached  Tia 
Juana,  in  the  Republic  of  Mexico,  personally  en- 
gage in  prostitution,  debauchery  or  some  other  im- 
moral purpose  of  the  same  sort  and  kind.  And  I 
instruct  you  in  this  connection  that  if  the  said  Vida 
White,  alias  Vida  Rogers,  was  placed  by  the  de- 
fendant in  a  house  of  prostitution  in  the  city  of  Tia 
Juana,  Mexico,  for  the  purpose  of  having  her  remain 
therein,  for  the  purpose  of  having  her  manage  a 
house  of  prostitution,  as  landlady  or  superintendent 
thereon,  that  that  is  an  immoral  purpose  within  the 
meaning  of  the  law. 

It  is  not  necessary  for  the  Government  to  prove 
that  the  defendant  paid  any  part  of  the  expenses  of 
said  Vida  White,  [71]  alias  Vida  Rogers,  in  go- 
ing to  said  Tia  Juana,  Mexico. 

You  must  not  be  prejudiced  against  the  defend- 
ant because  of  the  fact  that  he  is  charged  with  an  of- 
fense, and  you  must  not  convict  this  defendant  for 
fear  that  a  crime  may  go  unavenged,  or  for  the  pur- 
pose of  deterring  others  from  the  commission  of  a 
like  offense. 
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You  are  instructed  gentlemen,  that  you  are  the 
exclusive  judges  of  the  credibility  of  the  witnesses 
whose  testimony  has  been  admitted  in  evidence 
herein,  and  of  the  effect  and  value  of  such  evidence. 
Your  power  in  his  regard,  however,  is  not  arbitrary, 
but  is  to  exercised  with  a  legal  discretion  and  in  sub- 
ordination to  the  rules  of  evidence.  It  is  the 
province  of  the  Court,  under  the  law,  to  state  to  you 
the  rules  of  law  applicable  to  the  case,  and  you  in 
your  deliberations  will  be  guided  by  these  rules  so 
stated.  It  is  your  duty,  unaided  by  the  Court,  to 
pass  upon  and  decide  the  questions  of  fact. 

Every  witness  is  presumed  to  speak  the  truth,  but 
this  presumption  may  be  repelled  by  the  manner  in 
which  he  or  she  testifies,  by  his  or  her  appearance 
upon  the  stand,  by  the  character  of  his  or  her  tes- 
timony, or  by  the  giving  of  false  or  perjured  testi- 
mony by  him'  or  her,  or  by  evidence  affecting  his  or 
her  character  for  truth,  honesty  or  integrity,  or  by 
his  or  her  motive,  interest  or  bias,  or  by  contradic- 
tory evidence. 

A  witness  may  be  impeached  by  the  party  against 
whom  he  or  she  was  called  by  contradictory  evidence, 
by  evidence  that  he  or  she  had  made  at  other  times 
statements  inconsistent  with  his  or  her  present  tes- 
timony, or  by  evidence  that  his  or  her  general  repu- 
tation for  truth,  honesty  or  integrity  is  bad.  If 
you  believe  that  any  witness  has  been  impeached, 
or  that  the  presumption  of  truthfulness  attaching 
to  the  testimony  of  such  witness  has  been  repelled, 
then  you  will  give  the  testimony  of   such  witness 
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such  credibility ,  if  any,  as  you  may  think  it  entitled 
to.  You  are  not  [72]  bound  to  decide  in  con- 
formity with  the  declarations  of  any  number  of  wit- 
nesses which  do  not  produce  conviction  in  your 
minds  against  a  less  number,  or  against  the  presump- 
tion of  other  evidence  satisfying  your  minds. 

The  defendant  in  this  case  has  offered  no  testi- 
mony. He  had  a  right  to  decline  to  offer  any  testi- 
mony and  depend  upon  the  failure  of  the  Govern- 
ment to  prove  a  case  against  him.  He  had  a  right 
to  go  upon  the  witness  stand  and  testify  in  his  own 
behalf  if  he  chose  to  do  so.  The  Government  could 
not  compel  him  to  go,  and  he  had  a  right  to  remain 
off  the  witness-stand.  The  law  expressly  provides 
that  no  presumption  adverse  to  him'  is  to  arise  from 
the  fact,  from  the  mere  fact  that  he  does  not  place  him- 
self upon  the  witness-stand.  So  in  this  case  the  mere 
fact  that  this  defendant  has  not  availed  himself 
of  the  privilege  which  the  law  gives  him  should  not 
be  permitted  by  you  to  prejudice  him  in  any  way. 
It  should  not  be  considered  as  evidence  either  as  to 
his  guilt  or  innocence. 

There  are  two  classes  of  evidence  recognized  and 
admitted  in  courts  of  justice,  upon  either  of  which 
juries  may  lawfully  find  an  accused  guilty  of  crime. 
One  is  direct  or  positive  evidence  of  an  eye-witness 
to  the  commission  of  a  crime.  The  other  is  testi- 
mony and  proof  of  a  chain  of  circumstances  point- 
ing sufficiently  strongly  to  the  commission  of  the 
crime  by  the  defendant,  and  which  is  known  as 
circumstantial  evidence.  Such  evidence  may  con- 
sist of  admissions  by  the  defendant,  plans  for  the 
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commission  of  the  crime, — in  short,  any  acts,  dec- 
larations or  circumstances  admitted  in  evidence 
tending  to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  The  law  requires  you  to  recon- 
cile any  and  all  circumstances  that  have  been  shown 
with  the  innocence  of  the  defendant,  if  you  can 
reasonably  do  so  when  all  the  evidence  in  the  case 
in  considered.  And  if  it  is  possible  for  you  to  ac- 
count for  the  acts  of  the  defendant  upon  any  other 
reasonable  hypothesis  than  that  of  guilt,  then  it  is 
your  duty  [73]  to  so  account  for  them  and  to  find 
him  not  guilty.  Where  the  evidence  is  entirely  cir- 
cumstantial, and  yet  is  not  only  consistent  with  the 
guilt  of  the  defendant,  but  inconsistent  with  any 
other  rational  conclusion,  the  law  makes  it  the  duty 
of  the  jury  to  convict. 

The  Court  further  instructs  you  that  neither  the 
finding  of  the  indictment  nor  any  allegation  therein 
raises  any  presumption  whatever  against  the  defend- 
ant, but  that  the  burden  of  proof  is  on  the  Govern- 
ment to  establish  the  defendant's  guilt,  and  that  the 
law  presumes  the  defendant  innocent  until  proven 
guilty  beyond  a  reasonable  doubt ;  and  this  rule  ap- 
plies to  every  material  element  of  the  offense 
charged. 

The  Court  further  instructs  you  that  a  reasonable 
doubt  is  one  which  is  reasonable  in  view  of  all  the 
evidence ;  and  if,  after  an  impartial  comparison  and 
consideration  of  all  the  evidence,  you  can  candidly 
say  that  you  are  not  satisfied  of  the  defendant's 
guilt,  you  have  a  reasonable  doubt.  But  if  after 
such  impartial  comparison  and  consideration  of  all 
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the  evidence,  you  can  truthfully  say  that  you  have 
an  abiding  conviction  of  the  defendant's  guilt,  such 
as  you  would  be  willing  to  act  upon  in  the  more 
weighty  and  important  matters  relating  to  your  own 
affairs,  you  have  no  reasonable  doubt. 

This  case,  like  all  cases  triable  in  a  court  of  jus- 
tice, should  be  determined  by  the  jury  upon  the  evi- 
dence before  them,  and  upon  that  alone,  subject  to 
the  rules  of  law  laid  down  for  your  guidance  by 
the  Court,  and  no  juror  acting  conscientiously  can 
base  his  verdict  upon  any  other  consideration.  You 
should  not  speculate  as  to  the  existence  of  matters 
not  introduced  in  evidence,  and  you  should  not  in- 
dulge in  suspicious  or  speculative  theories  outside 
of  the  evidence.  In  this  connection  you  are  in- 
structed that  juries  are  impaneled  for  the  purpose 
of  agreeing  upon  a  verdict,  if  they  can  con- 
scientiously do  so.  It  is  true  each  juror  must  de- 
cide the  matter  for  himself,  yet  he  should  do  so 
[74]  only  after  a  consideration  of  the  case  with 
his  fellow  jurors,  and  he  should  not  hesitate  to  sac- 
rifice his  view  or  opinions  of  the  case  when  con- 
vinced that  they  are  erroneous,  even  though  in  so 
doing  he  defer  to  the  views  or  opinions  of  others. 

There  are  two  counts  in  the  indictment.  You 
can  find  the  defendant  guilty  of  one  and  acquit  him 
on  the  other ;  or  you  can  find  him  guilty  under  both 
counts,  or  acquit  him  on  both  counts. 

When  you  shall  retire  to  consider  your  verdict, 
you  shall  elect  one  of  your  number  foreman,  who 
shall  sign  the  verdict  when  you  shall  have  agreed. 
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You  cannot  sign  or  return  a  verdict  unless  you  all 
concur  in  the  verdict. 

Mr.  RUSH.— Will  your  Honor  direct  that  the 
usual  exception  be  entered,  or  shall  it  be  done  later? 
I  don't  care  to  waive  it. 

The  COURT.— Well,  you  may  take  such  course 
as  you — do  you  desire  an  exception  now? 

Mr.  RUSH.— Yes,  sir. 

The  COURT. — You  better  state  your  exception. 

Mr.  RUSH. — The  defendant  excepts  to  each  and 
all  the  instructions  given  by  the  Court,  other  than 
those  presented  or  suggested  by  the  defendant,  and 
to  each  and  every  amendment  and  modification  of 
instructions  proposed  by  the  defendant,  and  to  the 
refusal  to  give  each  instruction  proposed  by  the  de- 
fendant and  not  given  by  the  Court. 

Thereupon  the  bailiff  was  sworn  by  the  clerk  and 
the  jury  retired  in  charge  of  the  bailiff  at  2:20 
o'clock,  P.  M. 

The  jurors  returned  into  court  at  4 :40  P.  M.  when 
the  following  additional  proceedings  were  had,  to 
wit: 

The  COURT. — I  have  a  note,  presented  to  me  by 
the  bailiff  in  charge  of  the  jury,  reading  as  follows : 

**Can  the  jury  construe  a  mutual  agreement  to  be 
persuasion  or  inducement?  L.  J.  Bradford,  Fore- 
man."    [75] 

Do  you  desire  an  instruction  on  that  subject, 
gentlemen. 

The  FOREMAN.— We  do. 

The  COURT.— The  statute,  as  I  read  it  to  you, 
reads  that  ''Any  person  who  shall  knowingly,  per- 
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suade,  induce,  entice  or  coerce,  or  cause  to  be  per- 
suaded, induced,  enticed  or  coerced,  or  aid  or  assist 
in  persuading,  inducing,  enticing  or  coercing,  anv 
woman,"  and  so  forth. 

It  is  entirely  proper  for  me  to  instruct  you  on 
the  subject  on  which  you  inquire. 

Now  according  to  the  Standard  dictionary,  one 
of  the  definitions  of  the  words  "induce"  is  "to  lead 
in,  to  introduce.  Second,  to  draw  on,  to  over- 
spread. Third,  to  lead  on,  to  influence,  to  prevail 
on,  to  incite,  to  move  by  persuasion  or  influence- 
Fourth,  to  bring  on,  to  effect,  a  cause;  as  a  fever 
induced  by  fatigue  or  exposure."  The  synonyms 
of  this  word  are :  "  To  move,  instigate,  urge,  impels 
incite,  press,  influence,  actuate." 

The  word  "persuade"  means:  "To  influence  or 
gain  over  by  argument,  advice,  entreaty,  expostula- 
tion; to  draw  or  incline  to  a  determination  by  pre- 
senting sufficient  motives.  Second,  to  try  to  influ- 
ence. Third,  to  convince  by  argument  or  by  reasons 
offered  or  suggested  from  reflection;  to  cause  to  be- 
lieve. Fourth,  to  inculcate  by  argument  or  expos- 
tulation, to  advise,  to  recommend."  Synonyms: 
"To  convince,  induce,  prevail  on,  win  over,  allure, 
entice. ' ' 

Now  in  the  Law  Dictionary,  the  word  "induce- 
ment" in  contracts  is  "That  the  benefit  or  advan- 
tage which  the  promissor  is  to  receive  from  the  con- 
tract is  the  inducement  to  make  it." 

In  criminal  evidence  it  is  "The  motive  which  leads 
or  tempts  to  the  commission  of  crime." 

Now,  with  those  definitions  in  mind  concerning 
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these  words,  I  instruct  you  that  a  consideration  for 
entering  into  an  [76]  agreement  is  an  induce- 
ment to  enter  into  the  agreement.  I  think  probably 
you  understand  the  situation  now. 

The  FOREMAN.— Your  Honor,  we  would  like  to 
have  the  two  indictments  read,  so  we  may  understand 
the  both  of  them,  one  separated  from  the  other.  We 
were  not  quite  sure. 

The  COURT. — Yes,  you  may  read  the  indictments. 

Whereupon  the  indictment  was  read  by  the  clerk 
and  the  jury  again  retired  at  5  o'clock  P.  M. 

That  the  exception  of  the  defendant  to  the  giving 
to  the  jury  of  the  above  instruction,  by  the  Court, 
was  thereafter  allowed  and  entered  by  the  Court,  on 
the  day  of  the  making  of  the  motion  for  a  new  trial, 
as  appears  by  the  minutes  of  the  Court. 

The  Court  refused  to  give  to  the  jury  the  following 
instructions  requested  by  the  defendant,  to  which  re- 
fusal the  defendant  objected  and  excepted; 
Instruction  No.  19. 

You  are  instructed  that  before  you  can  suffer  your- 
selves to  convict  the  defendant  in  this  case,  you  must 
•be  satisfied  by  proof  beyond  all  reasonable  doubt,  of 
the  following  facts: 

First.  That  the  defendant.  Miller,  did  knowingly, 
unlawfully  and  wilfully  persuade,  induce  or  entice 
Vida  White,  alias  Vida  Rogers,  to  go  from  the  city 
of  San  Francisco,  California,  to  the  town  of  Tia 
Juana,  Mexico ; 

Second.  That  in  so  going  said  Vila  White,  alias 
Vida  Rogers,  went  upon  the  line  or  route  of  the 
Southern  Pacific  Railroad  Company,  a  common  car- 
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rier,  from  the  city  of  San  Francisco,  California,  to 
the  city  of  San  Diego,  California,  and  via  automobile 
stage,  a  common  carrier,  from  the  city  of  San  Diego, 
California,  to  the  town  of  Tia  Juana,  Mexico,  and  not 
otherwise. 

Third.  That  at  the  time  the  defendant  so  per- 
suaded, induced  or  enticed  said  Vido  White,  alias 
Vida  Rogers,  to  go  from  San  Francisco,  California, 
to  Tia  Juana,  Mexico,  it  was  for  the  purposes  of 
prostitution,  debauchery,  or  some  other  immoral  pur- 
pose of  the  same  sort  and  kind.     [77] 

If  the  Government  has  failed  to  prove  any  of  the 
elements  above  set  forth,  beyond  all  reasonable 
doubt,  it  is  your  duty  and  you  should  find  the  de- 
fendant not  guilty. 

Instruction  No.  20. 

You  are  instructed  that  unless  you  are  satisfied 
from  the  evidence  beyond  a  reasonable  court  that  the 
defendant  intenced  that  Vida  White,  alias  Vida 
Rogers,  should  and  would,  when  and  after  she 
reached  Tia  Juana,  in  the  Republic  of  Mexico,  per- 
sonally engage  in  prostitution  or  debauchery,  or 
some  other  immoral  practice  of  the  same  sort  and 
kind,  you  should  acquit  the  defendant. 
Instruction  No.  21. 

It  is  not  sufficient  to  warrant  a  conviction  of  the 
defendant  that  he  intended  that  Vida  White,  alias 
Vida  Rogers,  should  after  she  reached  Tia  Juana,  in 
the  Republic  of  Mexico,  act  as  landlady  or  house- 
keeper in  a  house  of  prostitution,  or  manage  or  oper- 
ate such  a  house,  unless  it  was  the  intention  of  the 
defendant  that  said  Vida  White,  alias  Vida  Rogers, 
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should,  as  a  result  of  leading  such  a  life,  eventually 
give  herself  up  to  a  condition  of  debauchery  which 
would  eventually  lead  to  a  course  of  sexual  immoral- 
ity on  her  part. 

Instruction  No.  1. 

The  Court'  deeming  the  evidence  in  this  case  in- 
sufficient to  warrant  a  conviction  of  the  defendant^ 
instructs  the  jury  to  acquit  him. 

Instruction  No.  5. 

You  are  instructed  that  the  law  presumes  the  de- 
fendant to  be  innocent,  and  that  every  presumption 
of  the  law  is  in  favor  of  his  innocence,  and  it  is  not 
your  duty  to  look  for  some  theory  upon  which  to  con- 
vict the  defendant,  but  on  the  contrary,  it  is  your 
duty,  and  the  law  requires  you  to  reconcile  any  and 
all  [78]  circumstances  that  have  been  shown  with 
the  innocence  of  the  defendant,  if  you  can  reasonably 
do  so,  when  all  the  evidence  in  the  case  is  considered, 
and  if  it  is  possible  for  you  to  account  for  the  acts  of 
the  defendant  upon  any  other  reasonable  hypothesis 
than  his  guilt,  then  it  is  your  duty  to  so  account  for 
it  and  to  find  him  not  guilty. 

Instruction  No.  7. 

In  considering  the  evidence  if  you  can  reasonably 
account  for  any  fact  in  this  case  on  a  theory  or 
hypothesis  which  will  admit  of  the  defendant's  inno- 
cence, it  is  your  duty  under  the  law  to  do  so  and 
reject  any  theory  or  supposition  on  which  it  might 
point  to  his  guilt,  even  though  such  theory  admits  of 
his  innocence. 

Instruction  No.  9. 
If  the  evidence  relating  to  any  circumstance  in  this 


86  James  B.  Simpson  vs. 

case  is,  in  view  of  all  the  evidence,  susceptible  of  two 
interpretations,  one  of  which  would  point  to  the  de- 
fendant's guilt  and  the  other  which  would  admit  of 
his  innocence  then  it  is  your  duty  in  considering  such 
evidence  to  adopt  that  interpretation  which  will  ad- 
mit of  defendant's  innocence  and  reject  that  which 
would  point  to  his  guilt. 

Instruction  No.  12. 

You  are  instructed  that  the  defendant  in  this  case 
is  entitled  to  the  individual  opinion  of  each  member 
of  this  jury  and  that  no  member  of  this  jury  should 
vote  for  the  conviction  of  the  defendant  because  of 
the  opinion  of  the  other  members  of  the  jury,  as  long 
as  he,  himself,  has  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant,  and  should  refuse  to  vote  for  the 
conviction  of  the  defendant,  notwithstanding  any 
contrary  opinion  that  the  other  members  of  the  jury 
toiay  entertain,  so  long  as  he,  himself,  has  a  reasonble 
doubt  of  the  guilt  of  the  defendant. 
Instruction  No.  13. 

The  Court  instructs  you  that  your  personal  opin- 
ions as  [79]  to  the  facts  not  proven  cannot  prop- 
ierly  be  considered  as  the  basis  of  your  verdict.  You 
may  believe  as  men  that  certain  facts  exist,  but  as 
jurors,  you  can  only  act  upon  the  evidence  introduced 
fupon  the  trial  and  from  that,  and  that  only,  you  must 
form  your  verdict. 

Instruction  No.  14. 

You  are  instructed  that  mere  probabilities  are  not 
sufficient  to  warrant  a  conviction  of  the  defendant, 
nor  is  it  sufficient  that  the  greater  weight  or  prepon- 
derance of  the  evidence  supports  the  charge  against 
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him ;  nor  that  upon  the  doctrine  of  chances  it  is  more 
probable  that  the  defendant  is  guilty  than  innocent ; 
but  to  warrant  a  conviction  of  the  defendant,  he  must 
be  proven  to  be  guilty  so  clearly  and  conclusively 
that  there  is  no  reasonable  theory  under  the  law  and 
the  evidence  upon  which  he  can  be  innocent. 
Instruction  No.  18. 

In  order  to  convict  the  defendant  upon  circum- 
stantial evidence,  it  is  necessary  not  only  that  the 
circumstances  concur  to  show  that  he  committed  the 
crime  charged  but  that  they  are  inconsistent  with 
any  other  rational  conclusion.  It  is  not  sufficient 
that  the  circumstances  proven  coincide  with,  ac- 
count for  and  render  probable  the  guilt  of  the  de- 
fendant, but  they  must  exclude  to  a  moral  certainty 
every  other  reasonable  theory  but  the  single  one  of 
guilt,  or  the  jury  must  find  the  defendant  not  guilty. 

And  the  objections  and  exceptions  of  the  defend- 
ant to  the  refusal  of  the  Court  to  give  to  the  jury 
each  of  the  foregoing  instructions,  were  taken  as 
hereinabove  set  forth.     [80] 

That  thereafter,  to  wit,  at  about  the  hour  of  5 :02 
o'clock  P.  M.  on  said  day,  the  jury  returned  duly 
and  regularly  into  court  their  verdict  finding  the  said 
defendant  not  guilty  as  charged  in  the  first  count 
of  the  indictment  and  guilty  as  charged  in  the  second 
count  of  the  indictment,  with  recommendation  for 
leniency. 

That  the  time  for  sentencing  said  defendant  was 
thereupon  duly  continued  by  the  Court  from  time  to 
t^me  until  the  1st  day  of  December,  1916,  upon  which 
daie  the  said  defendant  filed  in  said  court  his  motion 
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for  a  new  trial.  That  thereupon  on  said  date,  the 
Court  duly  and  regularly  heard  the  motion  of  said 
defendant  for  a  new  trial  and  duly  and  regularly 
made  its  order  denying  said  motion,  to  which  ruling 
the  exception  of  the  defendant  was  duly  made  and 
entered,  and  thereupon,  on  the  same  day,  defendant 
filed  his  motion  in  said  court  in  arrest  of  judgment 
and  the  Court  thereupon  heard  the  same  and  duly 
and  regularly  made  its  order  denying  the  said  mo- 
tion in  arrest  of  judgment,  to  which  ruling  the  ex- 
ception of  the  defendant  was  duly  made  and  entered, 
and  thereupon  the  Court  continued  the  time  for  pro- 
nouncing judgment  in  said  case  from  time  to  time 
until  the  12th  day  of  December,  1916,  at  which  time 
the  Court  duly  and  regularly  pronounced  sentence 
upon  the  defendant,  adjudging  that  he  pay  a  fine  in 
the  sum  of  one  thousand  dollars  and  be  imprisoned  in 
the  Federal  Penitentiary,  at  McNeil  Island,  for  the 
period  of  one  year  and  one  day,  to  which  sentence, 
the  exception  of  the  defendant  was  duly  taken  and 
allowed. 

Thereupon,  on  the  said  12th  day  of  December, 
1916,  the  defendant  duly  and  regularly  filed  in  said 
court  his  petition  for  a  writ  of  error,  and  concur- 
rently therewith  his  assignment  of  errors.  That 
'the  Court  at  said  time  allowed  said  writ  of  error  and 
fixed  a  supersedeas  bond  upon  appeal  in  the  sum  of 
$2500,  to  be  duly  given  by  the  said  defendant.  That 
thereafter,  to  wit,  [81]  on  the  15th  day  of  Decem- 
ber, 1916,  said  defendant  gave  and  filed  in  said  court 
his  said  supersedeas  bond  in  the  said  sum  of  $2500, 
which  was  duly  approved  and  allowed  by  said  Court. 
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That  thereupon  on  said  15th  day  of  December,  1916, 
a  writ  of  error  duly  issued  in  said  cause,  returnable 
before  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit.  That  thereupon  upon  said 
date,  citation  on  said  writ  of  error  duly  issued, 
served  upon  the  'United  States  District  Attorney  and 
filed  with  the  clerk  of  said  court. 

The  indictment,  demurrer,  order  overruling  the 
demurrer,  petition  for  writ  of  error,  assignment  of 
errors  and  the  various  orders  and  proceedings  of  the 
Court  referred  to  herein,  are  fully  set  out  in  the 
printed  record  on  appeal  of  the  clerk  to  be  filed 
herein  and  ordered  to  be  printed  herewith. 

Presentation  of  Bill  of  Exceptions,  Notice  Thereof 
and  Stipulation  for  Settlement  and  Allowance. 

The   defendant,   James   B.    Simpson,   sometimes 
otherwise  known  as  James  B.  Miller,  hereby  pre- 
sents the  foregoing  as  his  bill  of  exceptions  herein 
and  respectfully  asks  that  the  same  may  be  allowed. 
JUD  R.  RUSH, 
ALFRED  F.  MacDONALD, 

Attorneys  for  Defendant. 
To  Albert  Schoonover,  Esq.,  United  States  District 
Attorney  for  the  Southern  District  of  Califor- 
nia r 
You  will  please  take  notice  that  the  foregoing  con- 
stitutes and  is  the  proposed  Bill  of  Exceptions  of  the 
defendant  in  the  above-entitled  action,  and  that  said 
defendant  vdll  ask  the  allowance  of  the  same. 
JUD  R.  RUSH, 
ALFRED  F.  MacDONALD, 
Attorneys  for  Defendant.     [82] 
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Service  of  the  foregoing  Bill  of  Exceptions  is 
hereby  acknowledged  this  28th  day  of  December, 
1916. 

CLYDE  R.  MOODY, 
Asst.  U.  S.  Atty.,  Attorney  for  the  U.  S.  A. 

Stipulation  as  to  Correctness  of  Bill  of  Exceptions. 

It  is  hereby  stipulated  that  the  foregoing  Bill  of 
■Exceptions  is  correct,  and  that  the  same  be  settled 
and  allowed  by  the  Court. 

JUD  R.  RUSH, 

ALFRED  F.  MacDONALD, 

Attorneys  for  Defendant. 
CLYDE  R.  MOODY, 
Asst.    United    States   Attorney,    Attorney    for   the 
United  States  of  America. 

Order  Allowing  Bill  of  Exceptions  and  Making  Same 
Part  of  the  Record. 

The  foregoing  Bill  of  Exceptions,  having  been 
duly  presented  to  the  Court,  the  same  is  hereby  duly 
allowed  and  signed  and  made  a  part  of  the  records  in 
this  cause. 

Dated  this  28  day  of  December,  1916. 

OSCAR  A.  TRIPPET, 
Judge. 

[Endorsed]  :  Original.  No.  1098 — Crim.  In  the 
United  States  District  Court,  Southern  District  of 
California,  Southern  Division.  United  States  of 
America,  Plaintiff,  vs.  James  B.  Simpson,  indicted 
as  James  B.  Miller,  Defendant.     Bill  of  Exceptions. 

Received  Copy  of  within  Bill  of  Exceptions  this 

day  of  December,  1916.     Clyde  R.  Moody,  Asst.  U.  S. 
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Atty.,  Attorney  for  Plaintiff.  Filed  Dec.  28,  1916, 
"Wm.  M.  Van  Dyke.  Clerk.  By  Murray  C  White, 
Deputy  Clerk.  Jud  R.  Rush  &  Alfred  F.  MacDon- 
ald,  600  Bryson  Building,  Los  Angeles,  California,, 
Attorneys  for  Defendant.     [83] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   B.    SIMPSON,    Indicted   as   JAMES  B, 
MILLER, 

Defendant. 

Petition  for  Writ  of  Error. 

Your  petitioner,  James  B.  Simpson,  indicted  as 
James  B.  Miller,  defendant  in  the  above-entitled 
cause,  brings  this,  his  petition  for  a  writ  of  error  to 
the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  and  in  that  be- 
half your  petitioner  says : 

That  on  the  12  day  of  December,  1916,  there  was 
made,  given  and  rendered  in  the  above-entitled  court 
and  cause  a  judgment  against  your  petitioner 
whereby  your  petitioner  was  adjudged  and  sentenced 
to  a  fine  of  $1,000  and  imprisonment  in  the  peniten- 
tiary at  McNeil  Island  for  a  period  of  one  year  and 
one  day,  and  your  petitioner  says  that  he  is  advised 
by  his  counsel  and  avers  that  there  was  and  is  mani- 
fest error  in  the  records  and  proceedings  had  in  said 
cause,  and  in  the  making,  giving  and  entry  of  such 
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judgment  and  sentence,  to  the  great  injury  and  dam- 
age of  your  petitioner,  and  each  and  all  of  which 
errors  will  be  more  fully  made  to  appear  by  an  ex- 
amination of  said  records,  and  by  an  examination  of 
jthe  Bill  of  Exceptions  to  be  hereafter  by  your  peti- 
tioner tendered  and  filed,  and  the  assignment  of 
errors  which  is  filed  with  this  petition,  and  to  that 
end  that  the  judgment,  sentence  and  proceedings 
may  be  reviewed  by  the  United  States  [84]  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and 
our  petitioner  prays  that  writ  of  error  may  be  issued 
directed  therefrom  to  the  said  District  Court  of  the 
United  States,  for  the  Southern  District  of  Califor- 
nia, Southern  Division,  returnable  according  to  law 
and  the  practice  of  the  Court,  and  that  there  may  be 
directed  to  be  returned  pursuant  thereto  a  true  copy 
copy  of  the  record,  Bill  of  Exceptions,  Assignm.ent 
of  Errors,  and  all  proceedings  had  and  to  be  had  in 
said  cause,  and  that  the  same  may  be  removed  unto 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  the  end  that  the  error,  if  any  has 
happened,  may  be  duly  corrected  and  full  and 
speedy  justice  done  your  petitioner. 

And  your  petitioner  makes  the  assignment  of 
errors  filed  herewith,  upon  which  he  will  rely,  and 
will  be  made  to  appear  by  a  return  of  the  said  rec- 
ord, in  obedience  to  said  Writ. 

WHEREFORE,  your  petitioner  prays  the  issu- 
ance of  a  writ  as  herein  prayed,  and  that  the  assign- 
ment of  errors  filed  herewith  may  be  considered  as 
his  assignment  upon  the  Writ,  and  that  the  judg- 
ment rendered  in  this  cause  may  be  reversed  and 
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held  for  naught,  and  that  said  cause  be  remanded  for 
further  proceedings,  and  that  he  be  awarded  a  super- 
sedeas upon  said  judgment,  and  all  necessary  pro- 
cess, including  bail. 

JAMES  B.  SIMPSON, 
JAMES  B.  MILLER. 
ALFRED  F.  MacDONALD, 
JUD  R.  RUSH, 

Attorneys  for  Defendant.     [85] 

[Endorsed] :  Original.  No.  1098.  In  the  United 
States  District  Court,  Southern  District  of  Califor- 
nia, Southern  Division.  United  States  of  America, 
Plaintiff,  vs.  James  B.  Simpson,  Indicted  as  James 
B.  Miller,  Defendant.  Petition  for  Writ  of  Error. 
Received  Copy  of  within  Petition  this  12th  day  of 
December,  1916.  Clyde  R.  Moody,  Asst.  U.  S.  Atty., 
Attorney  for  Plaintiff.  Filed  Dec.  12,  1916.  Wm. 
M.  Van  Dyke,  Clerk.  Chas.  N.  Williams,  Deputy. 
Jud  R.  Rush,  Alfred  F.  MacDonald,  Attorneys  for 
Defendant.     [86] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   B.    SIMPSON,   Indicted  as  JAMES  B. 
MILLER, 

Defendant. 
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Assignment  of  Errors. 

Comes  now  James  B.  Simpson,  indicted  as  James 
B.  Miller,  the  defendant  above  named,  and  files  the 
following  statement  and  assignment  of  errors  upon 
which  he  will  rely  upon  the  prosecution  of  a  writ  of 
error  in  the  above-entitled  cause,  a  petition  for  which 
writ  on  behalf  of  said  defendant  is  filed  at  the  same 
^ime  with  this  assignment. 
\  I. 

The  Court  erred  in  overruling  the  demurrer  of 
the  defendant  to  the  indictment  in  said  cause,  and 
to  each  and  every  count  thereof,  for  the  following 
reasons : 

(a)  That  said  indictment  does  not,  nor  does  any 
count  thereof,  state  facts  sufficient  to  constitute  a 
pimishable  offense,  or  any  offense  or  crime  against 
the  laws  or  statutes  of  the  United  States  of  America. 

(b)  That  said  indictment,  and  each  of  the  counts 
therein  contained,  and  particularly  the  second  count 
thereof  is  not  direct  or  certain  as  respects  the  par- 
ticular circumstances  of  the  offense  attempted  to  be 
charged,  and  that  said  circumstances  are  necessary 
to  be  alleged  in  order  to  constitute  a  complete 
offense. 

(c)  That  said  indictment,  and  each  of  the  counts 
therein  [87]  contained,  and  particularly  the  sec- 
ond count  thereof,  is  not  direct  or  certain  sufficiently 
to  inform  the  defendant  of  the  particular  circum- 
stances of  the  offense  with  which  he  is  attempted  to 
be  charged,  and  is  insufficient,  uncertain  and  in- 
definite to  such  an  extent  that  the  defendant  was  not 
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advised  thereby  of  the  nature  of  the  charges  against 
him  so  that  he  might  properly  prepare  and  submit 
defenses  thereto. 

And  the  defendant's  exception  to  the  overruling 
of  said  demurrer  was  duly  taken  and  allowed. 

II. 

The  Court  erred  in  overruling  the  objection  of  the 
•defendant  to  the  questions  propounded  to  the  wit- 
ness, Louise  Bordeau,  in  reference  to  the  contents  of 
a  telegram  received  by  Vida  White,  in  San  Fran- 
cisco, California,  and  shown  to  said  witness,  which 
questions,  objections,  answers  and  exceptions  are 
as  follows: 

Q.  I  will  exhibit  to  you  a  telegram,  which  I  will 
call  United  States  Exhibit  1  for  identification,  and 
I  will  ask  you  if  that  is  the  wording  of  the  telegram 
that  you  say  that  this  woman  received'? 

Mr.  RUSH. — Just  a  moment.  I  object  to  that 
question  as  incompetent,  irrelevant  and  immaterial. 

The  COURT.— I  think  the  ''wording,"  Mr.  Moody, 
— if  that  is  the  telegram — 

Mr.  MOODY. — Your  Honor,  it  is  impossible  to 
produce  the  typewritten  telegram  which  is  delivered 
to  a  woman,  but  the  telegram  which  is  filed,  and 
which  can  subsequently  be  proven  to  have  been 
filed,— if  this  woman  can  testify  that  that  is  the  same 
wording  that  she  saw  at  that  time,  then  it  would  be 
a  sufficient  connection  of  the  telegram. 

The  COURT. — ^If  you  want  to  introduce  a  copy, 
you  will  have  to  show  that  you  cannot  produce  the 
original.     [88} 

Mr.  MOODY.— This  is  the  original;  this  is  not  a 
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€opy.  This  is  the  one  which  was  filed  for  record^ 
and  which  was  sent,  which  was  filed  in  San  Diego. 
This  is  not  a  copy. 

Mr.  RUSH. — I  want  to  add  to  my  objection  the 
further  ground  that  it  calls  for  hearsay. 

The  COURT. — Now,  do  you  propose  to  prove  that 
you  cannot  get  the  copy,  or  the  original,  whichever 
it  may  be  designated? 

Mr.  MOODY. — I  propose  to  show  that  the  woman, 
Vida  Rogers  is  without  the  jurisdiction  of  this  court. 

The  COURT.— And  that  she  has  got  that  tele- 
gram? 

Mr.  MOODY. — That  is  impossible  for  us  to  say. 
The  last  time  we  had  any  information  about  it,  she 
had  it.  But  she  is  now  without  the  jurisdiction  of 
the  Court,  and  the  process  of  this  court  will  not 
reach  her. 

The  COURT. — You  are  going  to  prove  that  ? 

Mr.  MOODY. — I  will  prove  that  by  this  witness. 

The  COURT.— I  think  you  better  prove  that  first, 
Mr.  Moody. 

Mr.  MOODY. — Do  you  know  where  Vida  Rogers 
is  at  the  present  time  ? 

A.  I  believe  she  is  in  Tia  Juana. 

Q.  When  did  you  see  her  in  Tia  Juana  last? 

A.  It  was  about  in  July,  was  the  last  time  I  was 
over  there. 

Q.  And  she  was  there  at  that  time? 

A.  She  was  there  at  that  time. 

Q.  Have  you  seen  her  since? 

Mr.  RUSH.— When  was  that? 

Mr.  MOODY. — In  July  of  this  year. 
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The  COURT. — July  of  this  year  you  are  speaking 
about? 

A.  Yes,  sir. 

Mr.  MOODY. — Q.  Have  you  seen  her  since  ? 

A.  No,  I  have  not.     [89] 

Q.  Have  you  seen  her  in  the  United  States  since 
last  November?        A.  Oh,  yes,  sir. 

Q.  When  was  the  last  time  you  saw  her  in  the 
United  States? 

A.  Well,  it  was  some  time  right  after  the  floods; 
I  don't  remember  just  when. 

Q.  The  last  January  floods  ?        A.  Yes. 

Q.  And  since  that  time  you  have  seen  her  in  the 
United  States?        A.  No. 

Mr.  MOODY. — Now,  if  the  Court  desires  at  this 
time  any  further  evidence  on  the  whereabouts  of  the 
woman,  Vida  Rogers,  I  can  produce  such  testimony 
and  withdraw  this  witness. 

The  COURT.— Well,  I  will  not  require  you  to 
withdraw  her.  Upon  your  representation  that  you 
expect  to  do  it,  I  will  permit  the  evidence,  and  I  will 
strike  it  out  if  you  fail  to  produce  the  evidence. 

Mr.  RUSH. — Your  Honor,  before  your  Honor 
rules  will  you  permit  me  to  suggest  one  matter,  and 
that  is  this: — I  do  it  because  I  don't  think  your 
Honor  apprehends  the  point  of  my  objection.  Be- 
fore it  can  be  shown  that  a  telegram  was  received 
in  San  Francisco  by  this  woman,  or  by  anyone,  it 
must  be  shown  a  telegram  was  sent.  * 

Mr.  MOODY. — I  am  not  going  to  introduce  this 
telegram  into  evidence. 
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The  COURT.— Wait  a  minute,  Mr.  Moody.  One 
at  a  time. 

Mr.  RUSH. — And  before  it  can  be  proven  that  the 
telegram  was  sent  it  must  be  proven  it  was  sent  by 
this  defendant.  So  to  show  this  woman  a  writing, 
OT  what  purports  to  be  a  copy — not  the  thing  that 
she  saw  there,  but  something  containing  the  same 
language  that  she  saw  there, — and  ask  her  to  re- 
fresh her  memory  [90]  from  that,  and  say  that 
is  the  same  language  that  was  in  the  telegram  that 
she  saw  in  San  Francisco,  in  any  event  would  not  be 
competent.  She  can  only  refresh  her  recollection 
from  memoranda  that  she  made  herself.  She  cannot 
refresh  her  recollection  from  memoranda  made  by 
someone  else,  and  which  she,  herself  did  not  see 
made  and  never  saw  before  this  time.  This,  at  the 
most,  would  be  simply  a  memorandum  of  what  the 
operator  in  the  town  from  which  it  was  sent,  sent, 
and4s  not  the  identical  object  that  she  saw. 

The  COURT.— Isn't  that  so,  Mr.  Moody,  that  she 
can  only  refresh  her  memory  and  testify  she  has 
either  got  to  testify  from  memory,  or  from  memo- 
randa which  she  made  herself? 

Mr.  MOODY. — The  reason  why  I  didn't  ask  her 
was  because  I  did  not  desire  that  tliis  woman  should 
testify  what  was  in  the  telegram  she  saw  in  San 
Francisco — which  she  can  testify  from  memory  after 
it  is  shown  that  the  telegram,  or  the  party  whose 
custody  it  was,  is  now  without  the  jurisdiction  of  the 
Court — until  after  this  telegram  had  been  introduced 
in  evidence;  and  I  was  only  attempting  at  this  time 
to  present  this  telegram  in  the  record  for  the  pur- 
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pose  of  identification  by  this  witness.  If  the  Court 
desires,  I  can  ask  her  what  was  in  that  telegram. 

The  COURT.— I  think  you  better  proceed  that 
way,  from  her  own  memory. 

Mr.  MOODY. — Q.  You  say  this  woman  received 
a  telegram  in  San  Francisco  just  prior  to  the  time 
that  you  and  she  left  there,  is  that  right? 

A.  Yes,  sir. 

Q.  Do  you  remember  about  what  date  it  was  that 
she  received  the  telegram? 

A.  No,  sir,  I  couldn't  tell  you  that,  the  day. 

Q.  Well,  about  how  long  was  it  before  the  day 
after  [91]  Thanksgiving,  the  day  upon  which  you 
said  you  left? 

A.  It  must  have  been — Oh,  close  on  to  three  weeks. 

Q.  About  three  weeks  before  you  left  that  she  re- 
ceived this  telegram  ?        A.  Yes,  sir. 

Q.  Do  you  recall  at  this  time — Do  you  recall 
whether  or  not  Vida  Rogers  showed  you  the  tele- 
gram and  whether  you  read  the  telegram  that  she 
received,  the  first  one  ?        A.  Yes,  sir. 

Q.  And  do  you  recall  at  this  time  the  substance 
of  that  telegram? 

A.  Well,  perhaps  not  word  for  word. 

Q.  But  do  you  recall  the  substance  of  it? 

A.  Yes,  sir. 

Q.  What  was  the  substance  of  it? 

Mr.  RUSH. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  no  proper  foundation 
laid  and  hearsay. 

The  COURT.— Well,  on  the  promise  of  the  United 
States  attorney  that  they  will  show  that  the  recipient 
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of  the  telegram  is  not  in  the  jurisdiction  of  the  Court, 
the  objection  will  be  overruled. 

Mr.  RUSH.— We  except  to  the  ruling  of  the  Court. 
Q.  Now,  will  you  kindly  state  the  wording  of  the 
contents  of  the  telegram,  as  you  remember  it? 

A.  It  was  about  a  house  with  a  dance-hall,  kitchen- 
and  bar  and  five  rooms  in  connection.  "Looks  like 
a  good  proposition.  Will  finance  everything.  Will 
split  fifty-fifty." 

The  testimony  of  the  witness  in  reference  to  the 
contents  of  the  telegram  was  thereafter,  upon  fail- 
ure of  the  Government  to  show  that  its  recipient  was 
not  in  the  jurisdiction  of  the  court,  and  upon  motion 
of  the  defendant  that  said  evidence  was  incompe- 
tent, irrelevant  and  immaterial,  not  the  best  evi- 
dence, [92]  hearsay  and  no  proper  foundation 
laid,  stricken  out,  but  the  defendant  hereby  assigns 
its  admission  in  evidence  as  error  for  the  reason  that 
it  was  so  highly  prejudicial  in  its  character,  that 
in  view  of  all  the  other  evidence  in  the  case,  it  is 
shown  that  by  its  admission,  the  jury  were  led  to 
convict  the  defendant  by  reason  of  passion  and 
prejudice,  and  not  upon  the  legal  evidence  intro- 
duced at  the  trial  of  said  cause. 

III. 

The  Court  erred  in  overruhng  the  objection  of  the 
defendants  to  the  following  question  propounded  by 
the  plaintiff  to  the  witness,  Louise  Bordeau : 

Q.  Before  you  went  to  Tia  Juana,  did  Vida  Rogers 
receive  any  other  telegram,  if  you  know? 

A.  She  received  one  other. 

Q.  About  how  long  after  the  first  one  came? 
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A.  It  must  have  been  two  weeks  after  the  first 
one  came. 

Q.  And  how  long  before  she  left  San  Francisco? 

A.  Just  a  very  few  days. 

Q.  Did  you  see  that  telegram? 

A.  Yes,  sir. 

Q.  Did  you  read  it?        A.  Yes,  sir. 

Q.  Do  you  recall  at  this  time  what  that  telegram 
said?        A.  Yes,  sir. 

Q.  What  did  it  say? 

Mr.  RUSH. — We  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial,  no  proper 
foundation  laid,  not  the  best  evidence,  and  calls  for 
hearsay. 

The  COURT.— The  objection  will  be  overruled. 

Mr.  MOODY.— Q.  What  did  that  telegram  say,  as 
near  as  you  can  recall  at  this  time? 

A.  "Everything  ready.     Leave  Thursday  or  Fri- 
day," I  believe  it  was.     [93] 
,  Q.  Do  you  remember  by  whom  it  was  signed? 

A.  "Jim." 

The  testimony  of  the  witness  in  reference  to  the 
contents  of  the  telegram  was  thereafter,  upon  fail- 
ure of  the  Government  to  show  that  its  recipient  was 
not  in  the  jurisdiction  of  the  Court,  and  upon  mo- 
tion of  the  defendant  that  said  evidence  was  incom- 
petent, irrelevant  and  immaterial,  not  the  best 
evidence,  hearsay  and  no  proper  foundation  laid, 
stricken  out,  but  the  defendant  hereby  assigns  its 
admission  in  evidence  as  error  for  the  reason  that 
it  was  so  highly  prejudicial  in  its  character,  that  in 
view  of  all  the  other  evidence  in  the  case  it  is  shown 
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that  by  its  admission  the  jury  were  led  to  convict 
the  defendant  by  reason  of  passion  and  prejudice, 
and  upon  the  testimony  erroneously  admitted,  and 
not  upon  the  legal  evidence  introduced  at  the  trial 
of  said  cause.  And  the  exception  of  the  defendant 
to  such  objection  and  ruhng  of  the  Court  was  duly 
taken  and  allowed. 

IV. 

The  Court  erred  in  denying  the  defendant's  mo- 
tion to  instruct  the  jury  to  bring  in  a  verdict  of  not 
guilty,  and  to  find  the  defendant  ''Not  Guilty,"  at 
the  conclusion  of  the  case  presented  by  the  plaintiff, 
to  the  denial  of  which  motion  and  to  the  ruling  of  the 
Court  denying  said  motion,  the  defendant's  excep- 
tion was  duly  taken  and  allowed. 

V. 

The  Court  erred  in  rendering  its  judgment  in  this 
cause  against  the  defendant  for  the  reason  that  the 
indictment  in  said  cause  does  not  charge  the  defend- 
ant with  any  offense  against  or  violation  of  the  laws 
of  the  United  States  of  America. 

VI. 

The  Court  erred  in  rendering  its  judgment  in  this 
cause  against  the  defendant  for  the  reason  that  the 
evidence  introduced  at  the  trial  of  said  cause  was 
not  sufficient  to  justify  the  [94]  verdict  of  the 
jury  therein,  or  the  judgment  of  the  Court  against 
the  defendant. 

VII. 

The  Court  erred  in  rendering  its  judgment  in  this 
cause  against  the  defendant  for  the  reason  that  the 
testimony  did  not  show  or  tend  to  show  that  the  de- 
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fendant  had  committed  any  offense  set    out  or  at- 
tempted to  be  set  out  in  the  indictment. 

vin. 

The  Court  erred  in  rendering  its  judgment  in  this 
cause  against  the  defendant,  for  the  reason  that  the 
testimony  introduced  at  the  trial  of  said  cause  did 
not  tend  to  connect  the  defendant  with  the  commis- 
sion of  any  offense  set  out  in  the  indictment. 

IX. 

The  Court  erred  in  rendering  its  judgment  in  this 
cause  against  the  defendant,  for  the  reason  that  the 
testimony  introduced  at  the  trial  of  said  cause  did 
not  show,  or  tend  to  show  that  the  defendant  did 
knowingly  persuade,  induce  and  entice  Vida  Rogers 
to  go  from  one  place  to  another  in  foreign  commerce. 

X. 

The  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

"Gentlemen  of  the  Jury:  The  defendant  is  in- 
dicted under  an  Act  to  further  regulate  interstate 
and  foreign  commerce  by  prohibiting  the  transporta- 
tion therein  for  immoral  purposes  of  women  and 
girls,  and  for  other  purposes.  The  statute,  in  so 
far  as  it  is  necessary  for  you  to  consider,  is  as  fol- 
lows: 'That  any  person  who  shall  knowingly  per- 
suade, induce,  entice  or  coerce  or  cause  to  be  per- 
suaded, induced,  enticed  or  coerced,  or  aid  or  assist 
in  persuading,  inducing  enticing  or  coercing  any 
woman  or  girl  to  go  from  one  place  to  another  in 
interstate  or  foreign  commerce — for  the  purpose  of 
prostitution  or  debauchery,  or  for  any  other  im- 
moral purpose,  or  with  the  intent  and  purpose  on  the 
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part  of  such  person  that  such  woman  or  girl  shall 
engage  in  the  practice  of  prostitution  or  debauchery, 
or  any  other  immoral  [96]  practice,  whether  with 
or  without  her  consent,  and  who  shall  thereby  know- 
ingly cause,  or  aid  or  assist  in  causing  such  woman 
or  girl  to  go  and  to  be  carried,  or  transported  as  a 
passenger  upon  the  line  or  route  of  any  common, 
carrier  or  carriers,  in  interstate  or  foreign  com- 
merce, shall  be  deemed  guilty  of  a  violation  of  said 
statute. ' 

You  are  instructed  that  before  you  can  convict 
the  defendant  in  this  case,  the  proof  must  satisfy 
you  beyond  a  reasonable  doubt  of  the  following 
facts : 

First.  That  the  defendant  did  knowingly,  unlaw- 
fully and  wilfully  persuade,  induce  or  entice  Vida 
White,  alias  Vida  Rogers,  to  go  from  the  city  of  San 
Francisco,  California,  or  other  place  in  the  State  of 
California,  to  the  town  of  Tia  Juana,  Mexico; 

Second.  That  in  so  going,  the  said  Vida  White, 
alias  Vida  Rogers,  went  upon  the  line  or  route  of 
the  Southern  Pacific  Railroad  Company,  a  common 
carrier  from  the  city  of  San  Francisco,  in  the  course 
of  her  journey,  and  that  she  went  by  automobile 
stage,  a  common  carrier  from  the  city  of  San  Diego, 
California,  to  the  town  of  Tia  Juana,  Mexico,  and 
not  otherwise. 

It  is  not  necessary,  I  charge  you,  for  the  Govern- 
ment to  show  that  she  went  all  the  way  from  the  city 
of  San  Francisco  to  the  city  of  San  Diego  on  the 
Southern  Pacific  Railroad.  The  important  thing  in 
this  connection  is  that  she  traveled  by  a  common  car- 
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rier,  engaged  in  foreign  commerce  on  her  route,  after 
she  had  been  persuaded,  induced  or  enticed,  as 
aforesaid. 

Third.  That  at  the  time  the  defendant  so  per- 
suaded, induced  or  enticed  said  Vida  White,  alias 
Vida  Rogers  to  go  to  Tia  Juana,  Mexico,  from  the 
State  of  CaUfornia,  it  was  for  the  purpose  of  prosti- 
tution, debauchery,  or  some  other  immoral  purpose 
of  the  same  sort  and  kind,  and  that  the  defendant 
intended  that  Vida  White,  alias  Vida  Rogers,  should 
and  would,  when  and  after  she  reached  Tia  Juana, 
in  the  Republic  of  Mexico,  personally  engage  in 
prostitution,  debauchery,  or  some  other  immoral 
practice  of  the  same  sort  and  kind.  And  I  instruct 
you  in  this  connection  that  if  the  said  Vida  White, 
alias  Vida  Rogers,  was  [97]  placed  by  the  de- 
fendant in  a  house  of  prostitution  in  the  town  of  Tia 
Juana,  for  the  purpose  of  having  her  remain  therein, 
and  for  the  purpose  of  having  her  manage  a  house  of 
prostitution  as  landlady  or  superintendent,  that  that 
is  an  immoral  purpose  within  the  meaning  of  the 
law.  It  is  not  necessary  for  the  Government  to 
prove  that  the  defendant  paid  any  part  of  the  ex- 
penses of  the  said  Vida  White,  alias  Vida  Rogers, 
in  going  to  said  Tia  Juana,  Mexico." 

To  the  giving  of  which  instruction  the  exception 
of  the  defendant  was  duly  taken  and  allowed. 

XI. 

The  Court  erred  in  giving  to  the  jury,  in  com- 
pliance with  a  note,  presented  to  the  Court  by  the 
baihff  in  charge  of  jury,  reading  as  follows: 

''Can  the  jury  construe  a  mutual  agreement  to  be 
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persuasion  or  inducement?    L.  J.  Bradford,   Fore- 
man, ' '  the  following  instruction : 

The  COURT.— The  statute,  as  I  read  it  to  you, 
reads  that  "Any  person  who  shall  knowingly  per- 
suade, induce,  entice  or  coerce,or  cause  to  be  per- 
suaded, induced,  enticed  or  coerced,  or  aid  or  assist 
in  persuading  inducing,  enticing  or  coercing,  any 
woman, ' '  and  so  forth. 

It  is  entirely  proper  for  me  to  instruct  you  on  the 
subject  on  which  you  inquire. 

Now,  according  to  the  Standard  Dictionary,  one 
of  the  definitions  of  the  word,  '^ induce"  is  "to  lead 
in,  to  introduce.  Second,  to  draw  on,  to  overspread. 
Third,  to  lead  on,  to  influence,  to  prevail  on,  to  incite, 
to  move  by  persuasion  or  influence.  Fourth,  to 
bring  on,  to  effect,  to  cause;  as  a  fever  induced  by 
fatigue  or  exposure."  The  synonyms  of  this  word 
are  "to  move,  instigate,  urge,  impel,  incite,  press, 
influence  actuate."     [98] 

The  word  "persuade"  means:  "To  influence  or 
gain  over  by  argument  advice,  entreaty,  expostula- 
tion; to  draw  or  incline  to  a  determination  by  pre- 
senting sufficient  motives.  Second,  to  try  to  in- 
fluence. Third,  to  convince  by  argument,  or  by 
reasons  offered  or  suggested  from  reflection;  to  cause 
to  believe.  Fourth,  to  inculcate  by  argument  or  ex- 
postulation, to  advise,  to  recommend."  Synonyms: 
"to  convince,  induce,  prevail  on,  win  over,  allure, 
entice." 

Now,  in  the  Law  Dictionary  the  word  "induce- 
ment" in  contracts  is  "that  the  benefit  or  advantage 
which  the  promisor  is  to  receive  from  the  contract  is 
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the  inducement  to  make  it." 

In  criminal  evidence  it  is,  "the  motive  which  leads 
or  tempts  to  the  commission  of  crime." 

Now,  with  those  definitions  in  mind  concerning 
these  words,  I  instruct  you  that  a  consideration  for 
entering  into  an  agreement  is  an  inducement  to  enter 
into  the  agreement.  I  think  probably  you  under- 
stand the  situation  now. 

To  the  giving  of  which  instruction  the  exception 
of  the  defendant  was  duly  taken  and  allowed. 

XII. 

The  Court  erred  in  refusing  to  give  the  jury  the 
following  instruction  requested  by  the  defendant, 
to  which  refusal  the  defendant  objected  and  ex- 
cepted. 

You  are  instructed  that  before  you  can  suffer  your- 
selves to  convict  the  defendant  in  this  case,  you  must 
be  satisfied  by  proof  beyond  all  reasonable  doubt  of 
the  following  facts: 

First.  That  the  defendant,  Miller,  did  knowingly, 
unlawfully  and  wilfully  persuade,  induce  or  entice 
Vida  White,  alias  Vida  Rogers,  to  go  from  the  city 
of  San  Francisco,  California,  to  the  town  of  Tia 
Juana,  Mexico; 

Second.  That  in  so  going  said  Vida  White,  alias 
Vida  Rogers  went  upon  the  line  or  route  of  the 
Southern  Pacific  Railroad  [99]  Company,  a  com- 
mon carrier,  from  the  city  of  San  Francisco,  Cali- 
fornia, to  the  city  of  San  Diego,  California,  and  via 
automobile  stage,  a  conmion  carrier  from  the  city  of 
San  Diego,  California,  to  the  town  of  Tia  Juana, 
Mexico,  and  not  otherwise. 
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Third.  That  at  the  time  the  defendant  so  per- 
suaded, induced  or  enticed  said  Vida  White,  alias 
Vida  Rogers  to  go  from  San  Francisco,  California, 
to  Tia  Juana,  Mexico,  it  was  for  the  purposes  of 
prostitution,  debauchery,  or  some  other  immoral 
purpose  of  the  same  sort  and  kind. 

If  the  Government  has  failed  to  prove  any  of  the 
elements  above  set  forth,  beyond  all  reasonable 
doubt,  it  is  is  your  duty  and  you  should  find  the 
defendant  not  guilty. 

You  are  instructed  that  unless  you  are  satisfied 
from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  intended  that  Vida  White,  alias  Vida 
Rogers,  should  and  would,  when  and  after  she 
reached  Tia  Juana,  in  the  Republic  of  Mexico,  per- 
sonally engage  in  prostitution  or  debauchery,  or 
some  other  immoral  practice  of  the  same  sort  and 
kind,  you  should  acquit  the  defendant. 

It  is  not  sufficient  to  warrant  a  conviction  of  the 
defendant  that  he  intended  that  Vida  White,  alias 
Vida  Rogers,  should  after  she  reached  Tia  Juana, 
in  the  Republic  of  Mexico,  act  as  landlady  or  house- 
keeper in  a  house  of  prostitution,  or  manage  or 
operate  such  a  house,  unless  it  was  the  intention  of 
the  defendant  that  the  said  Vida  White,  alias  Vida 
Rogers,  should  as  a  result  of  leading  such  a  life, 
eventually  give  herself  up  to  a  condition  of  de- 
bauchery which  would  eventually  lead  to  a  course 
of  sexual  immorality  on  her  part. 

The  Court,  deeming  the  evidence  in  this  case  in- 
sufficient to  warrant  a  conviction  of  the  defendant, 
instructs  the  jury  to  acquit  him. 
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You  are  instructed  that  the  law  presumes  the  de- 
fendant [100]  to  be  innocent,  and  that  every 
presumption  of  the  law  is  in  favor  of  his  innocence, 
and  it  is  not  your  duty  to  look  for  some  theory  upon 
which  to  convict  the  defendant,  but  on  the  contrary, 
it  is  your  duty,  and  the  law  requires  you  to  reconcile 
any  and  all  circumstances  that  have  been  shown 
with  the  innocence  of  the  defendant,  if  you  can  rea- 
sonably do  so,  when  all  the  evidence  in  the  case  is 
considered,  and  if  it  is  possible  for  you  to  account 
for  the  acts  of  the  defendant  upon  any  other  reason- 
able hypothesis  than  his  guilt,  then  it  is  your  duty 
to  so  account  for  it  and  to  find  him  not  guilty. 

In  considering  the  evidence  if  you  can  reasonably 
account  for  any  fact  in  this  case  on  a  theory  or  hy- 
pothesis which  will  admit  of  the  defendant's  inno- 
cence, it  is  your  duty  under  the  law  to  do  so,  and 
reject  any  theory  or  supposition  on  which  it  might 
point  to  his  guilt,  even  though  such  theory  admits 
of  his  innocence. 

If  the  evidence  relating  to  any  circumstance  in 
this  case  is,  in  view  of  all  the  evidence,  susceptible 
of  two  interpretations,  one  of  which  would  point  to 
the  defendant's  guilt  and  the  other  which  would 
admit  of  his  innocence,  then  it  is  your  duty  in  con- 
sidering such  evidence  to  adopt  that  interpretation 
which  will  admit  of  defendant's  innocence  and  reject 
that  which  would  point  to  his  guilt. 

You  are  instructed  that  the  defendant  in  this  case 
is  entitled  to  the  individual  opinion  of  each  member 
of  this  jury  and  that  no  member  of  this  jury  should 
vote  for  the  conviction  of  the  defendant  because  of 
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the  opinion  of  the  other  members  of  the  jury,  as  long 
as  he,  himself,  has  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant,  and  should  refuse  to  vote  for  the 
conviction  of  the  defendant,  notwithstanding  any 
contrary  opinion  that  the  other  members  of  the  jury 
may  entertain,  as  long  as  he,  himself,  has  a  reason- 
able doubt  of  the  guilt  of  the  defendant.     [101] 

The  Court  instructs  you  that  your  personal  opin- 
ions as  to  the  facts  not  proven  cannot  properly  be 
considered  as  the  basis  of  your  verdict.  You  may 
believe  as  men  that  certain  facts  exist,  but  as  jurors, 
you  can  only  act  upon  evidence  introduced  upon  the 
trial,  and  from  that,  and  that  only,  you  must  form 
your  verdict. 

You  are  instructed  that  mere  probabihties  are  not 
sufficient  to  warrant  a  conviction  of  the  defendant, 
nor  is  it  sufficient  that  the  greater  weight  or  pre- 
ponderance of  the  evidence  supports  the  charge 
against  him;  nor  that  upon  the  doctrine  of  chances 
it  is  more  probable  that  the  defendant  is  guilty  than 
innocent;  but  to  warrant  a  conviction  of  the  defend- 
ant, he  must  be  proven  to  be  guilty  so  clearly  and 
conclusively  that  there  is  no  reasonable  theory  under 
the  law  and  the  evidence  upon  which  he  can  be  inno- 
cent. 

In  order  to  convict  the  defendant  upon  circum- 
stantial evidence,  it  is  necessary  not  only  that  the 
circumstances  concur  to  show  that  he  committed  the 
crime  charged,  but  that  are  inconsistent  with  any 
other  rational  conclusion.  It  is  not  sufficient  that 
the  circumstances  proved  coincide  with,  account  for 
and  render  probable  the  guilt  of  the  defendant,  but 
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they  must  exclude  to  a  moral  certainty  every  other 
reasonable  theory  but  the  single  one  of  guilt,  or  the 
jury  must  find  the  defendant  not  guilty. 

xni. 

That  the  Court  erred,  as  a  matter  of  law,  in  deny- 
ing the  defendant's  motion  for  a  new  trial,  to  which 
ruling  the  exception  of  the  defendant  was  duly 
taken  and  allowed. 

JUD  R.  RUSH, 
ALFRED  F.  MacDONALD, 
Attorneys  for  Defendant. 
And  upon  the  foregoing  Assignment  of  Errors  and 
upon  the  record  in  said  cause,  the  defendant  prays 
'^^hat  the  verdict  and    [102]     judgment  rendered 
^herein  may  be  reversed. 
Dated  December  12,  1916. 

JUD  R.  RUSH, 
ALFRED  F.  MacDONALD, 
Attorneys  for  Defendant. 
We  hereby  certify  that  the  foregoing  Assignment 
of  Errors  are  made  in  behalf  of  the  petitioner  for  a 
Writ  of  Error  and  are  in  our  opinion  well  taken,  and 
the  same  now  constitute  the  Assignment  of  Errors 
upon  the  Writ  prayed  for. 

JUD  R.  RUSH, 
ALFRED  F.  MacDONALD, 
Attorneys  for  Defendant. 

[Endorsed] :  Original.  No.  1098.  In  the  United 
States  District  Court,  Southern  District  of  Cah- 
fomia.  Southern  Division.  United  States  of  Amer- 
ica, Plaintiff,  vs.  James  B.  Simpson,  Indicted  as 
James  B.   Miller,   Defendant.    Assignment   of  Er- 
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rors.  Received  copy  of  within  Assignment  this 
12th  day  of  December,  1916.  Clyde  R.  Moody,  Asst. 
U.  S.  Atty.,  Attorney  for  Plaintiff.  Filed  Dec.  12, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  Chas.  N.  Will- 
iams, Deputy  Jud  R.  Rush,  Alfred  F.  MacDonald, 
Attorneys  for  Defendant.     [103] 


In  the  District  Court  of  the  United  States^  Southern 
District  of  California,  Southern  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   B.  SIMPSON,    Indicted    as   JAMES    B. 
MILLER, 

Defendant. 

Order  Allowing  Writ  of  Error. 
Upon  motion  of  Jud  R.  Rush,  Esq.,  and  Alfred  F. 
MacDonald,  Esq.,  attorneys  for  the  defendant^ 
James  B.  Simpson,  indicted  as  James  B.  Miller,  and 
upon  filing  the  petition  for  a  writ  of  error  and  as- 
signment of  errors,  it  is  ordered  that  a  writ  of  error 
be  and  hereby  is  allowed  to  have  reviewed  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  the  verdict  and  judgment  heretofore 
entered  herein;  that  pending  the  decision  upon  said 
writ  of  error  the  supersedeas  prayed  for  by  the  de- 
fendant in  his  petition  for  writ  of  error  herein  is 
hereby  allowed  and  the  defendant,  James  B.  Simp- 
son, indicted  as  James  B.  Miller,  be  admitted  to  bail 
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upon  said  writ  of  error  in  the  sum  of  $2,500'. 

OSCAR  A.  TRIPPET, 
Judge  of  the  District  Court. 
Dated  December  12,  1916. 

[Endorsed]  :  Original.  No.  1098 — Criminal.  In 
the  United  States  District  Court,  Southern  District 
of  California,  Southern  Division.  United  States  of 
America,  Plaintiff,  vs.  James  B.  Simpson,  Indicted 
as  James  B.  Miller,  Defendant.  Order  Allowing 
Writ  of  Error.     Received  copy  of  within  Order  this 

day  of  December,  1916.     Filed  Dec.  12,  1916, 

at  5  min.  past  5  o'clock,  P.  M.  Wm.  M.  Van  Dyke, 
Clerk.  Murray  C.  White,  Deputy.  Jud  R.  Rush, 
Alfred  F.  MacDonald,  Attorneys  for  Defendant. 
[104] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   B.  SIMPSON,    Indicted    as    JAMES    B, 
MILLER, 

Defendant. 

Bond  Pending  Decision  Upon  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  James  B.  Simpson,  sometimes  otherwise 
known  as  James  B.  Miller,  of  the  county  of  Los 
Angeles,  State  of  California,  as  principal,  and  Daisy 
D.  Simpson,  of  the  county  of  San  Francisco,  State  of 
California,  and  Henrietta  Simpson  of  the  county  of 
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Marin,  State  of  California,  as  sureties,  are  jointly 
and  severally  held  and  firmly  bound  unto  the  United 
States  of  America,  in  the  full  and  just  sum  of 
twenty-five  hundred  (2,500)  dollars,  to  be  paid  to 
the  said  United  States  of  America,  to  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  13th  day  of 
November,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  sixteen. 

Whereas,  lately  at  a  term  of  the  District  Court  of 
the  United  States,  Southern  District  of  Cahfomia, 
Southern  Division,  in  a  suit  pending  in  said  court 
between  the  United  States  of  America,  plaintiff,  and 
James  B.  Simpson,  sometimes  otherwise  known  as 
James  B.  Miller,  defendant,  a  judgment  and  sen- 
tence was  made,  given  and  rendered  against  the  said 
James  B.  Simpson,  sometimes  [105]  otherwise 
known  as  James  B.  Miller,  and  the  said  James  B. 
Simpson,  sometimes  otherwise  known  as  James  B. 
Miller,  having  obtained  a  Writ  of  Error  from  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  reverse  the  judgment  and  sentence  in  the 
aforesaid  suit,  and  a  Citation  directed  to  the  said 
United  States  of  America,  citing  and  admonishing 
the  United  States  of  America,  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  the  city  of  San  Francisco,  State 
of  California,  pursuant  to  the  terms  and  at  the  time 
fixed  in  said  Citation,  which  said  Citation  has  been 
duly  served. 
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And  whereas  the  said  James  B.  Simpson,  some- 
times otherwise  known  as  James  B.  Miller,  has  been 
admitted  to  bail,  pending  decision  upon  said  Writ  of 
Error,  in  the  sum  of  twenty-five  hundred  (2,500) 
dollars. 

Now,  therefore,  the  condition  of  the  above  obliga- 
tion is  such,  that  if  the  said  James  B.  Simpson, 
sometimes  otherwise  known  as  James  B.  Miller, 
shall  appear,  either  in  person  or  by  his  attorney  in 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  on  such  day,  or  days  as  may  be  ap- 
pointed for  the  hearing  of  said  cause  in  said  court, 
and  prosecute  his  Writ  of  Error,  and,  if  the  said 
James  B.  Simpson,  sometimes  otherwise  known  as 
James  B.  Miller,  shall  abide  by  and  obey  all  orders 
made  by  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit;  and  if  the  said  James  B. 
Simpson,  sometimes  otherwise  known  as  James  B. 
Miller,  shall  appear  for  trial  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Southern  Division,  on  such  day  or  days 
as  may  be  appointed  for  the  re-trial  by  said  District 
Court,  if  the  judgment  and  sentence  against  him  be 
reversed  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  if  the  said  James 
B.  Simpson,  sometimes  otherwise  known  as  James 
B.  Miller,  shall  surrender  himself  in  execution  of  the 
judgment  and  sentence  aforesaid,  if  [106]  the 
said  judgment  and  sentence  against  him  be  affirmed 
by  the  said  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  then  the  above  obligation  to  be  void;  other- 
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wise  to  remain  in  full  force,  virtue  and  effect. 
JAMES  B.  MILLER, 
JAMES  B.  SIMPSON,     (Seal) 

Principal. 
MISS  DAISY  D.  SIMPSON, 
HENRIETTA  SIMPSON, 

Sureties. 

Signed,  sealed  and  acknowledged  by  the  principal 

December 
above  named  before  me  this  4^  day  of  November, 
1916. 

THOMAS  fe  HAYDEN, 

United  States  Commissioner  in  and  for  the  Southern 
District  of  California. 

Signed,  sealed  and  acknowledged  by  the  sureties 

December 
above  named  before  me  this  13th  day  of  November, 
1916. 

THOMAS  E.  HAYDEN.     (Seal) 
United  States  Commissioner  in  and  for  the  Northern 
District  of  California. 

United  States  of  America, 
Northern  District  of  California, 
State  of  California, 
County  of  San  Francisco, — ss. 

Daisy  D.  Simpson,  of  the  county  of  San  Francisco, 
State  of  Cahfornia,  being  duly  sworn,  says  that  she 
is  worth  the  sum  of  twenty-five  hundred  dollars, 
over  and  above  all  his  just  debts  and  liabilities,  ex- 
clusive of   property    exempt   from    execution,  and 
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that  he  is  a  resident  within  the  State  of  California, 
and  a  freeholder  therein. 

MISS  DAISY  D.  SIMPSON. 

Subscribed  and  sworn  to  before  me  this  13  day  of 
December 
November,  1916. 

[Seal]  THOMAS  E.  HAYDEN, 

United  States  Commissioner  in  and  for  the  Northern. 
District  of  Cahfornia.     [107] 

United  States  of  America, 
Northern  District  of  California, 
State  of  California, 
County  of  San  Francisco, — ss. 

Henrietta  Simpson  of  the  county  of  Marin,  State 
of  California,  being  duly  sworn,  says  that  she  is 
worth  the  sum  of  twenty-five  hundred  dollars,  over 
and  above  all  her  just  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution,  and  that  she  is 
a  resident  within  the  State  of  California,  and  a  free- 
holder therein. 

HENRIETTA  SIMPSON. 

Subscribed  and  sworn  to  before  me  this  13  day  of 
December 
November,  1916. 

THOMAS  E.  HAYDEN,     (Seal) 
United  States  Commissioner  in  and  for  the  Northern 
District  of  California. 
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The  foregoing  bond  is  hereby  approved  by  me  this 
December 
15  day  of  JS'ovcmbcr,  A.  D.  1916. 

TRIPPET, 

Judge  of  the  District  Court  of  the  United  States, 
Southern  District  of  California,  Southern  Divi- 
sion. 

[Endorsed]:  No.  1098— Crim.  In  the  District 
Court  of  the  United  States,  Southern  District  of 
California,  Southern  Division.  United  States  of 
America,  Plaintiff,  vs.  James  B.  Simpson,  Indicted 
as  James  B.  Miller,  Defendant.  Bond  Pending  De- 
cision Upon  Writ  of  Error.  0.  K. — C.  R.  Moody, 
Asst.  U.  S.  Atty.  Filed  Dec.  15,  1916.  Wm.  M. 
Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.  Davis  &  Rush  &  Alfred  F.  MacDonald,  600 
Bryson  Building,  Los  Angeles,  California,  Attorneys 
for  Defendant.     [108] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California. 

Clerk's  Office. 

No.  1098— CRIM. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JAMES   B.    SIMPSON,    Indicted   as   JAMES  B. 
MILLER, 

Defendant. 
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Praecipe  (Amended) . 

To  the  Clerk  of  Said  Court: 

Sir :  Please  issue  a  certified  transcript  of  the  fol- 
lowing matters  and  documents,  or  copies  thereof, 
including  endorsements,  upon  writ  of  error  to  the 
iUnited  States  District  Court  for  the  Southern  Dis- 
itrict  of  California,  Southern  Division,  to  wit. 

1.  Indictment. 

2.  Arraignment  and  Plea  of  Defendant. 

3.  Order  of  September  18,  1916,  substituting  at- 
torneys and  withdrawing  plea  of  not  guilty,  and 
granting  leave  to  defendant  to  file  a  demurrer  to  the 
Indictment. 

4.  Demurrer. 

5.  Order  Overruling  Demurrer. 

6.  Minutes  of  Trial. 

7.  Verdict  (recorded). 

8.  Verdict  (filed). 

9.  Orders  denying  motions  for  new  trial  and  in 
arrest  of  judgment  and  minutes  and  orders  of  pro- 
ceedings had  on  December  4th,  1916. 

10.  Sentence  and  Judgment  of  the  Court. 

11.  Petition  for  Writ  of  Error. 

12.  Assignment  of  Errors. 

13.  Order  Allowing  Writ  of  Error. 

14.  Supersedeas  Bond  of  Defendant. 

15.  Writ  of  Error. 

16.  Citation  to  United  States  of  America  on  Writ 
of  Error. 

17.  Certificate  of  Clerk  of  U.  S.  District  Court  to 
IRecord.     [109] 
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18.  Bill  of  Exceptions. 

19.  Praecipe,     (amended.) 

ALFRED  P.  MACDONALD, 
JUD  R.  RUSH, 

Attorneys  for  Defendant. 

[Endorsed]:  No.  1098— Crim.  U.  S.  District 
Court,  Southern  District  Court  of  California,  South- 
ern Division.  United  States  of  America,  Plaintiff, 
vs.  James  B.  Simpson,  Indicted  as  James  B.  Miller, 
Defendant.  Amended  Praecipe  for  a  Certified  Tran- 
script of  Certain  Matters  and  Documents.  Filed 
Feb.  2,  1917.  Wm.  M.  Van  Dyke,  Clerk.  Leslie  S. 
Colyer,  Deputy  Clerk.     [110] 


In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Califor- 
nia, Southern  Division. 

No.  1098— CRIMINAL. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JAMES   B.   SIMPSON,   Indicted  as  JAMES    B. 

MILLER, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 

of  the  United  States  of  America,  in   and   for   the 

Southern  District  of  California,  do  hereby  certify 

the    foregoing   one    hundred   and   ten   typewritten 
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pages,  numbered  from  1  to  110  inclusive  and  com- 
prised in  one  volume,  to  be  a  full,  true  and  correct 
copy  of  the  Indictment,  Arraignment  and  Plea  of 
Defendant,  Order  Substituting  Attorneys,  With- 
drawing Plea  of  Not  Guilty,  and  Allowing  Demurrer 
to  Indictment,  Demurrer  to  Indictment,  Order  Over- 
ruling Demurrer,  Minutes  of  the  Trial,  Verdict, 
Minute  Order  December  4,  1916,  Minute  Order  De- 
cember 12,  1916,  Judgment,  Bill  of  Exceptions,  Peti- 
tion for  Writ  of  Error,  Assignment  of  Errors,  Order 
Allowing  Writ  of  Error,  Bond  of  Defendant  Pend- 
ing Decision  on  Writ  of  Error,  and  Amended  Prae- 
cipe to  Clerk  for  Transcript,  in  the  above  and  therein 
entitled  cause,  and  that  the  same  together  constitute 
the  record  in  said  cause  as  specified  in  the  said  Prae- 
cipe filed  in  my  office  on  behalf  of  the  plaintiff  in 
error  by  his  attorney  of  record. 

I  further  certify  that   the  cost  of   the  foregoing 

transcript  of  record  on  Writ  of  Error  is  $59.10,  the 

'amount  whereof   has   been  paid   me   by  James  B. 

Simpson,  indicted  as  James  B.  Miller,  the  plaintiff  in 

error  herein.     [Ill] 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
/Southern  District  of  California,  Southern  Division, 
on  this  13th  day  of  February,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventeen,  and  of  our 
Independence  the  one  hundred  and  forty-first. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California.     [112] 
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[Endorsed]:  No.  2943.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  James  B. 
Simpson,  Indicted  as  James  B.  Miller,  Plaintiff  in 
Error,  vs.  The  United  States  of  America,  Defendant 
in  Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the 
Southern  District  of  California,  Southern  Division. 
Filed  February  27,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

JAMES    B.    SIMPSON,   Indicted   as   JAMES  B. 
MILLER, 

Plaintiff  in  Error, 

vs. 

[THE  UNITED  STATES  OF  AMERICA, 

Defendants  in  Error. 

Order  Extending  Time  to  File  Record  and  Docket 
Cause  to  March  2, 1917. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  time  within  which  the  plaintiff  in 
error  in  the  above-entitled  cause  may  file  the  record 
and  docket  the  cause  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  be  and  the 
same  hereby  is  extended  to  and  including  the  2d  day 
of  March,  1917. 
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Dated,  Los  Angeles,  California,  January  12tli, 
1917. 

OSCAR  A.  TRIPPET, 
U.  S.  District  Judge. 

[Endorsed]:  No.  2943.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  James  B. 
Simpson,  Indicted  as  James  B.  Miller,  Plaintiff  in 
Error,  vs.  The  United  States  of  America,  Defendants 
in  Error.  Order  Extending  Time  to  File  Record 
and  Docket  Cause  to  March  27, 1917.  Filed  Jan.  16, 
1917.  F.  D.  Monckton,  Clerk.  Refiled  Feb.  27, 
1917.     F.  D.  Monckton,  Clerk. 


No.    2943. 

United  States 

Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


James   B.    Simpson,    Indicted   as 
James  B.  Miller, 

Plaintiff  in  Error, 
vs. 

The  United  States  of  America, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


Alfred  F.  Macdonai^d^ 
JuD  R:  Rush, 
Attorneys  for  PlaintiifWn^&ii%r. 


APR2  3i9!7       ' 
F.  D,  Monckton, 

Clerk. 
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United  States 


Circuit  Court  of  Appeals, 


FOR  THE  NINTH  CIRCUIT. 


lames   B.    Simpson,    Indicted   as 
James  B.  Miller, 

Plaintiff  in  Error, 
vs. 

The  United  States  of  America, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


STATEMENT  OF  CASE. 

This  case  reaches  this  C'  'irt  upon  a  writ  of  error  to 
the  United  States  Distr"  Court  for  the  Southern  Dis- 
trict of  Cahfornia,  Soutnern  Division,  Honorable  Oscar 
A.  Trippett,  judge. 

The  defendant,  whose  true  name  is  James  B.  Simp- 
son, but  who,  since  his  boyhood  has  more  generally 
been  known  among  his  friends  and  business  associates 
as  James  B.  Miller,  was  indicted  for  an  alleged  violation 
of  section  3  of  the  "Mann  White  Slave  Act." 
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The  indictment  contains  two  counts,  upon  the  first  of 
which  the  defendant  was  found  "not  g-uilty,"  and  upon 
the  second  of  which  the  jury  returned  a  verdict  of 
*'^uilty,  with  recommendation  for  leniency."  Reference 
herein  made  to  the  "Indictment"  will  therefor  be  in- 
tended to  apply  only  to  the  second  count  therein  con- 
tained. 

The  defendant  interposed  a  demurrer  to  the  indict- 
ment, wherein  he  objected  to  its  sufficiency  upon  the 
g'rounds  that  it  failed  to  state  facts  sufficient  to  consti- 
tute an  ofifense,  and  upon  the  further  ground  that  it  was 
not  direct  or  certain  as  respects  the  particular  circum- 
stances of  the  ofifense  charged,  and  that  said  circum- 
stances were  necessary  to  be  alleged  in  order  to  consti- 
tute a  complete  offense. 

The  second  count  of  the  indictment  charges  that 
the  defendant,  on  or  about  the  26th  day  of  November, 

1915: 

"Did  knowingly,  unlawfully  and  wilfully  per- 
suade, induce  and  entice  a  certain  woman,  to-wit, 
one  Vida  White,  alias  Vida  Rogers,  whose  full  and 
true  name,  other  than  as  herein  stated,  is  to  the 
grand  jurors  unknown,  to  go  from  one  place  to 
another  in  foreign  commerce,  that  is  to  say,  to 
go  from  the  city  of  San  Francisco,  state  of  Cali- 
fornia, to  the  town  of  Tia  Juana,  in  the  Republic 
of  Mexico,  via  the  Southern  Pacific  Company 
railroad,  a  common  carrier,  from  the  said  city  of 
San  Francisco  to  the  city  of  San  Diego,  California, 
and  via  automobile  stage,  a  common  carrier,  from 
the  city  of  San  Diego,  California,  to  the  town  of 
Tia  Juana,  Mexico,  for  a  certain  immoral  purpose, 
to-wit,  for  the  purpose  of  having  said  Vida  White 
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alias  Vida  Ro.^ers,  manaj2:e  a  house  of  prostitution 
and  conduct  a  place  where  persons  of  opposite 
sexes  meet  and  have  illicit  sexual  intercourse.'* 
[Tr.  p.  7.1 

The  theory  of  the  government  as  to  how^  or  in  what 
manner  the  defendant  "persuaded,  induced  and  enticed" 
Vida  Rog^ers  to  go  from  San  Francisco  to  Tia  Juana 
was  disclosed  in  the  opening  statement  of  the  district 
attorney  to  the  jury,  wherein  he  stated  that  the  de- 
fendant : 

"Sent  a  telegram  to  Vida  White,  asking  that 
she  come  down  to  Tia  Juana  and  take  charge  of 
the  house  that  he  had  built  there,  and  that  he 
would  split  fifty-fifty  with  her;  and  that  subse- 
quently to  that  he  wired  her  again,  urging  her  to 
come  immediately  and  take  charge  of  the  house; 
and  that  she  did  go  from  the  city  of  San  Francisco 
to  the  city  of  Tia  Juana,  in  Mexico."     [Tr.  p.  35.] 

In  support  of  this  statement,  and  in  order  to  prove 
the  necessary  persuasion,  inducement  and  enticement 
of  Vida  Rogers  by  the  defendant  (without  proof  of 
which  essential  element  there  can,  of  course,  be  no 
violation  of  section  3  of  the  act)  the  Government  in- 
terrogated its  first  witness,  one  Louise  Bordeau,  con- 
cerning the  contents  of  two  certain  telegrams,  testified 
to  by  her,  as  having  been  received  in  the  month  of 
November,  1Q15,  by  Vida  Rogers  (the  woman  alleged 
to  have  been  persuaded,  etc.,)  in  the  city  of  San  Fran- 
cisco, and  exhibited  by  said  Vida  Rogers  to  the  witness, 
at  and  in  a  certain  house  of  prostitution  in  that  city 
which  was  conducted  by  said  Vida  Rogers  and  in 
which,  at  that  time  the  witness,  Louise  Bordeau  was 
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leading  a  life  of  prostitution.  Over  the  objection  of 
the  defendant  that  such  testimony  was  incompetent, 
irrelevant  and  immaterial;  that  no  foundation  had  been 
laid  for  the  question,  and  that  the  answers  of  the  wit- 
ness as  to  the  contents  of  the  alleged  telegrams  shown 
to  her  by  Vida  Rogers  would  not  be  the  best  evidence 
and  that  the  questions  concerning  the  contents  of  the 
alleged  teleg'rams  called  for  a  conclusion  of  the  wit- 
ness and  hearsay  testimony,  the  witness  was  permitted 
by  the  court  to  testify  what  the  alleged  wording  of  the 
contents  of  the  telegrams  7i'as  as  she  remembered  it. 
The  witness  testified  in  reference  to  the  first  telegram 
as  follows: 

'*0.     Now,  will  you  kindly  state  the  wording  of 

the  contents  of  the  telegram  as  you  remember  it? 
A.     It   was   about   a   house   with   a   dance-hall, 

kitchen   and    bar    and    five    rooms    in   connection. 

Looks    like    a    good    proposition*       Will    finance 

everything.    Will  split  fifty-fifty."     fTr.  p.  42.] 

And  in  reference  to  the  second  telegram  as  follows : 

'*Q.  Do  you  recall  at  this  time  what  that  tele- 
gram said? 

A.     Yes.  sir. 

Q.  What  did  that  telegram  say,  as  near  as  you 
can  recall  at  this  time? 

A.  That  everything  ready.  Leave  Thursday 
or  Friday,  I  believe  it  was. 

Q.     Do  you  remember  by  whom  it  was  signed? 

A.     Jim."     [Tr.  p.  44. 1 

At  the  conclusion  of  the  Government's  case,  upon 
motion  of  the  defendant  to  strike  all  testimony  concern- 
ing  the   contents   of   the   telegrams    from   the   record, 
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which  motion  was  predicated  upon  the  same  s^rounds 
as  the  defendant's  objection  thereto  at  the  time  it  was 
received,  the  court  made  its  order  striking:  from  the 
record  the  evidence  objected  to. 

The  defendant  contended,  on  his  motion  for  a  new 
trial,  and  now  most  earnestly  maintains,  that  the  evi- 
dence, which  it  is  conceded,  was  erroneously  admitted, 
was  so  hio-hly  prejudicial  in  its  character,  that  in  view 
of  all  the  other  evidence  in  the  case,  it  is  clear  that 
by  reason  of  its  admission  the  jury  was  lead  to  convict 
the  defendant  by  reason  of  passion,  prejudice  and  the 
ineffaceable  recollection  of  the  stricken  testimony  still 
in  their  minds,  and  not  upon  the  leo^al  evidence  intro- 
duced at  the  trial  of  the  cause. 

At  the  conclusion  of  the  Government's  case,  the  de- 
fendant moved  the  court  to  instruct  the  jury  to  find  a 
verdict  of  not  .s'uilty,  on  the  ground  that  there  was  not 
sufficient  evidence  to  sustain  a  conviction  for  the 
offense  charged.  The  court  denied  the  motion  and  in 
presenting  the  record  to  this  court  for  review,  plaintiff 
in  error  unhesitatingly  and  most  positively  asserts,  ab- 
solutelv  fearless  of  naught  but  a  dogmatic  contradic- 
tion, that  the  closest,  most  careful  and  scrutinizing 
reading  of  the  entire  record  will  fail  to  reveal  any  evi- 
dence whatsoever  to  establish  any  one  of  the  essential 
elements  of  the  offense  defined  in  the  statute  and  at- 
tempted to  be  charged  in  the  indictment. 

We  will  discuss  the  evidence  at  length  in  our  argu- 
ment hereafter  presented. 

The  court  instructed  the  jury,  and  in  so  doing  gave 
several  instructions  diametrically  opposed  to  those  re- 
ciuested  by  the  defendant,  and  plaintiff  in   error   will 
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hereafter  point  out  what  we  believe  to  be  error  of  the 
trial  court  in  this  re.si'ard. 

Following^  the  return  of  the  verdict  of  the  jury 
motions  were  duly  made  for  a  new  trial  and  in  arrest  of 
judo^ment,  and  denied  and  the  defendant  was  sentenced 
by  the  judgment  of  the  court  to  be  imprisoned  in  the 
United  States  penitentiary  at  McNeil  Island  for  a 
term  of  one  year  and  one  day  and  to  pay  a  fine  of 
one  thousand  dollars. 

II. 

Brief  Outline  of  Specification  of  Errors  Relied  Upon  by 
Plaintiff  in  Error  and  Argument. 


First:  Error  of  thk  Court  in  Overruling  the; 
Demurrer  of  the  Defendant  to  the  Indict- 
ment. 

A.  The  indictment  does  not  state  facts  sufficient 

to  constitute  a  punishable  offense. 

B.  It  is  not  direct  or  certain  as  respects  the  par- 

ticular circumstances  of  the  offense  at- 
tempted to  be  charged,  and  that  said  cir- 
cumstances are  necessary  to  be  alleged  in 
order  to  constitute  a  complete  offense. 

Second:  Error  of  the  Court  in  Permitting  the 
Witness  Louise  Bordeau  to  Testify  in  Refer- 
ence TO  THE  Alleged  Contents  of  a  Telegram 
Shown  to  Her  by  Vida  Rogers  in  San  Fran- 
cisco. 

A.     The  evidence  was  erroneously  admitted  in  the 
first  instance. 


B.     The  subsequent  action  of  the  court  did  not 

cure  the  error. 

I.     It   was   hig,hly   prejudicial   and   the   only 

fact,    matter    or    circumstance    in    the 

whole    trial    tendinis    to    establish    the 

gravaman  of  the  ofifense. 

Third:  Error  of  the  Court  in  the  Admission, 
Over  the  Objection  of  the  Defendant,  of 
United  States  Exhibits  i,  3  and  4. 

A.  They  were  highly  prejudicial. 

B.  They  violated  elementary  rules  of  evidence. 

Fourth  :  Error  of  the  Court  in  Denying  De- 
fendant's Motion  for  an  Instructed  Verdict. 
A.     No  evidence  to  establish: 

1.  That  the  defendant  persuaded,  induced  or 

enticed  Vida  Rogers  to  ^o  from  San 
Francisco  to  Tia  Juana. 

2.  That   the   defendant   intended   that   Vida 

Rogers  would  or  should  engage  in  any 
unlawful  practice  whatsoever  in  Tia 
Juana. 

Fifth:  Error  of  the  Court  in  Rendering  Judg- 
ment Against  the  Defendant. 

A.  The  evidence  introduced  at  the  trial  was  not 

sufficient  to  justify  the  verdict  of  the  jury, 
or  the  judgment  of  the  court. 

B.  The  evidence  did  not  show  or  tend  to  show 

that  the  defendant  had  committed  any  of- 
fense set  out  or  attempted  to  be  set  out  in 
the  indictment. 
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C.  The  evidence  did  not  show,  or  tend  to  show, 
that  the  defendant  did  knowingly  persuade, 
induce  or  entice  Viida  Rog'ers  to  go  from 
one  place  to  another  in  foreign  commerce 

Sixth  :     Instructions. 

A      Error  of  Court  in  instructing  the  jury  as  to 

the  portion  hereinafter  set  forth, 
B.     Error  of  court  in  refusing  to  instruct  the  jury 

as  requested  by  defendant,  and  hereinafter 

complained  of. 

POINT  ONE. 


The  Court  Erred  in  Overruling  the  Demurrer  of  the  De- 
fendant to  the  Indictment. 

Section  3  of  the  "Mann  Act,"  under  which  this  in- 
dictment is  brought,  reads  as  follows : 

"Sec.  3.  (Inducing,  etc.,  transportation  of 
wom.en  for  immoral  purposes  a  felony — -punish- 
ment. )  That  any  person  who  shall  knowing^ly  per- 
suade, induce,  entice,  or  coerce,  or  cause  to  be 
persuaded,  induced,  enticed,  or  coerced,  or  aid  or 
assist  in  persuading,  inducing,  enticing,  or  coercing 
any  woman  or  girl  to  go  from  one  place  to  another 
m  interstate  or  foreign  commerce,  or  in  any 
territory  or  the  District  of  ColumJMa,  for  the  pur- 
pose of  prostitution  or  debauchery,  or  for  any 
other  immoral  purpose,  or  with  the  intent  and 
purpose  on  the  part  of  such  person  that  such  wo- 
man or  girl  shall  engage  in  the  practice  of  prostitu- 
tion or  debauchery,  or  anv  other  immoral  practice, 
whether  with  or  without  her  consent,  and  who 
shall  thereby  knowingly  cause  or  aid  or  assist 
in  causing  such   woman  or  girl   to  go  and  to  be 
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carried  or  transported  as  a  passenger  upon  the  line 
or  route  of  any  common  carrier  or  carriers  in 
interstate  or  foreig-n  commerce,  or  any  territory 
or  the  District  of  Columbia,  shall  be  deemed  f^uilty 
of  a  felony  and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  five  thousand 
dollars,  or  by  imprisonment  for  a  term  not  exceed- 
ing five  years,  or  by  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court.'' 

And  the  charging  part  of  the  second  count  of  the  in- 
dictment is  as  follows: 

'That  James  B.  Miller  *  *  *  on  or  about 
the  26th  day  of  November,  191 5,  =;=  *  *  ^^^ 
knowingly,  unlawfully  and  wilfully  persuade,  in- 
duce and  entice  a  certain  woman,  to-wit,  one  Vida 
White,  alias  Vida  Rogers,  *  *  *  to  go  from 
one  place  to  another  in  foreign  commerce,  *  *  * 
for  a  certain  immoral  purpose,  to-wit,  for  the  pur- 
pose of  having  said  Vida  White,  alias  Vida  Rogers, 
manage  a  house  of  prostitution  and  conduct  a  place 
where  persons  of  opposite  sexes  meet  and  have 
illicit  sexual  intercourse." 

The  Indictment  F'ails  to  Charge  an  Offense. 

It  will  be  noted  that,  to  be  unlawful,  the  persuasion, 
inducement  or  enticement  mentioned  in  section  3,  must 
be  with  the  intent  and  purpose  on  the  part  of  the  person 
persuading,  etc.,  that  the  woman  shall  engage  in  the 
practice  of  "prostitution,"  or  "debauchery"  or  "any 
other  immoral  practice."  So,  in  the  indictment  under 
discussion,  if  the  Government  had  charged  that  the  de- 
fendant had  persuaded  and  induced  Vida  Rogers  to  go 
from  San  Francisco  to  Tia  Juana  for  the  purpose  of 
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havino^  her  there  en«-a<<e  in  prostitution  or  debauchery, 
there  could  be  no  question  as  to  its  sufficiency. 

But  the  indictment  charg-es  that  the  defendant's 
immoral  purpose  was,  to-\vit,  "for  the  purpose  of  hav- 
ing' said  A^ida  White,  alias  Vida  Rogers,  manage  a 
house  of  prostitution,"  and  it  therefore  follows  that  if 
this  was  not  an  immoral  practice  within  the  meaning 
of  that  term  as  used  in  the  statute,  the  indictment  fails 
to  charge  an  ofifense.  Tn  other  words,  the  purpose  and 
intent  on  the  part  of  a  person  charged  to  have  the 
woman  engage  in  any  practice,  however  immoral  or  rep- 
rehensible, would  not  be  unlawful,  unless  those  acts 
intended  by  the  defendant  to  be  practiced  by  the 
woman  were  such  as  to  constitute  an  immoral  practice 
within  the  meaning  of  that  term  as  used  in  the  statute. 

As  said  in  the  late  case  of  U.  S.  v.  Welsh,  220  Fed. 
764: 

*'It  goes  without  saying  that  this  statute  should 
receive  a  construction  which  will  make  it  efficient 
to  accomplish  its  intended  purpose,  but  it  should 
not  be  so  enlarged  or  extended  by  judicial  inter- 
pretation as  to  take  in  transactions  which,  however 
reprehensible,  cannot  be  reasonably  regarded  as 
within  its  aim  and  intent.  The  conduct  of  this 
defendant,  which  the  verdict  requires  us  to  as- 
sume, in  corrupting  a  school  girl  of  IS,  closely 
related  to  himself  by  blood  and  a  member  of  his 
brother's  family,  was  so  treacherous  and  detestable 
as  to  class  him  with  the  meanest  of  criminals; 
1)Ut  that  gives  no  warrant  for  ])unishing  him  under 
the  White  Slave  Traffic  Act,  unless  his  proven 
transgressions  come  fairly  within  its  provisions." 


» 
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Thus  the  court,  in  determinmg-  the  sufficiency  of  the 
indictment  is  necessarily  called  upon  to  construe  and 
define  the  meaning-  of  the  term  "other  immoral  practice" 
as  used  in  the  statute.  This  term,  being-  general,  but 
preceded  by  special  descriptive  acts,  must  be  limited  to 
acts  of  the  same  sort  or  kind  under  the  old  rule  of 
ejnsdem  generis.    This  rule  is  well  settled. 

In  the  California  case  of  Ex  parte  Williams  found  in 
the  87  Pac.  Rep.,  at  page  565,  the  Appellate  Court 
succinctly  states  the  rule  as  follows: 

"The  rule  seems  to  be  well  established  in  the 
interpretation  of  statutes  and  clauses  like  the  one 
under  consideration  that  where  general  words 
follow  particular  ones,  the  former  are  construed 
as  applicable  to  persons  or  things  of  the  same 
kind,  class  or  nature.  The  rule  has  been  further 
stated  as  follows :  'Where  a  statute  or  other  docu- 
ment enumerates  several  classes  of  persons  or 
things,  and  immediately  following  and  classed  with 
such  enumeration  the  class  embraces  "other"  per- 
sons or  things,  the  word  "other"  will  generally  be 
read  as  "other  such  like,"  so  that  the  persons  or 
things  therein  comprised  may  be  read  as  of  the 
same  kind,  class  or  nature,  with  and  not  of  a  qual- 
ity superior  to,  or  different  from  those  specifically 
enumerated.'    21  Am.  &  Eng.  Ency.  1012." 

In  the  above  case  the  court  was  called  upon  to  de- 
termine the  meaning  of  the  Words  "other  representa- 
tive of  value"  as  used  in  the  phrase  "money,  checks, 
credits,  or  other  representative  of  value."  It  held  that 
the  term  "other  representative  of  value"  must  under  the 
rule  of  ejusdem  generis  be  narrowed  to  conform  to 
the  meaning  of  the  specific  terms  "money,  checks  or 
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credits"  and  therefore  that  the  words  would  not  appl}' 
to  merchandise  or  anything-  else  except  the  equivalent  of 
money,  checks  or  credits. 

In  several  decisions  of  the  United  States  court  refer- 
ence has  been  made  to  the  meanino-  of  the  term  ''other 
immoral  purpose"  and  "other  immoral  practice"  and 
the  proposition  that  that  term  must  be  limited  to  include 
only  a  like  purpose  as  prostitution  or  debauchery. 

In  the  case  of  U.  S.  v.  Bitty,  208  U.  S.  .S43,  the 
Supreme  Court  of  the  United  States  in  reference  to  the 
words  "anv  other  immoral  purpose"  as  used  in  the 
phrase  "for  the  purpose  of  prostitution  or  for  any 
other  immoral  purpose"  said  the  following-: 

"It  may  be  admitted  that,  in  accordance  with  the 
familiar  rule  of  ejiisdem  f^^eneris,  the  immoral  pur- 
pose referred  to  by  the  words  'any  other  immoral 
purpose'  must  be  one  of  the  same  general  class  or 
kind  as  the  particular  purpose  of  'prostitution' 
specified  in  the  same  clause  of  the  statute.  2 
Lewis's  Sutherland.  Stat.  Constr.  sec.  423,  and 
authorities  cited." 

Also  see  case  of 

U.  S.  v.  Flaspoller,  205  Fed.  1006. 

From  what  has  been  said  above  it  is  readily  seen, 
therefore;  that  the  immoral  purpose  or  immoral  practice 
referred  to  by  the  words  "other  immoral  purpose"  and 
"other  immoral  practice"  in  the  statute,  must  be  a 
purpose  or  practice  of  the  same  general  class  or  kind 
as  the  particular  purpose  or  practice  of  prostitution  and 
debaucherv. 


—15— 

The  Language  of  the  Statute  Contemplates  Per- 
sonal Sexual  Debauchery. 

In  the  case  of  Suslak  v.  United  States,  213  Fed. 
913,  a  decision  rendered  by  the  Circuit  Court  of  Ap- 
peals of  the  Ninth  Circuit,  and  therefore  the  law  of  this 
circuit,  this  court  rendered  an  important  decision  for 
the  reason,  among-  others,  that  it  defined  the  meaning 
of  the  terms  "prostitution"  and  "debauchery."  In 
reference  to  the  term  "prostitution"  the  court  approved 
the  instruction  of  the  trial  court  given  to  the  jury  in 
reference  thereto,  the  pertinent  portion  thereof  being 
as  follows: 

"Prostitution,  within  the  meaning  of  the  law 
and  the  charge  before  you  now,  means  that  the 
woman  is  to  offer  her  body  to  indiscriminate 
sexual  intercourse  with  men,  either  for  hire  or 
without  hire." 

And  in  reference  to  the  term  "debauchery"  this  court 
approves  the  definition  given  in  the  Century  Dictionary 
wherein  it  is  defined  as  follows : 

"Excessive  indulgence  in  sensual  pleasures  of 
any  kind ;  gluttony ;  intemperance ;  sexual  immoral- 
ity; unlawful  indulg;ence  of  lust." 

And  this  court  says  on  page  917  that  the  term  was  in- 
tended to  he  used  in  the  act  in  the  sense  of  unlawful  in- 
duls^ence  of  lust. 

A  further  definition  of  the  word  "debauchery"  is 
found  in  the  case  of  Gillette  v.  United  States,  236  Fed. 
Rep.  215,  decided  by  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit  on  September  4,  191 6.   Circuit  Judge 
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Garland  an  page  218  of  the  report,  uses  the  following 

language : 

"The  word  'debauchery'  is  a  word  of  broad 
signification.  It  includes  all  kinds  of  excessive 
indulgence  in  sensual  pleasures  of  any  kind,  such 
as  gluttony  and  intemperance;  but  the  ward  is  lised 
in  file  statute  ivith  reference  to  immoral  sexual 
relations.'* 

The  terms  "prostitution"  and  "debauchery"  necessar- 
ily imply  personal  debauchery  and  indulgence  of  a 
sexual  nature,  ai^d  every  reported  case  that  we  have 
read  where  the  charge  was  under  section  3  of  the  act 
shows  that  it  was  a  debauchery  of  the  body. 

See: 

U.  S.  V.  Paulson,  199  Fed.  423; 

U.  S.  V.  FlaspoUer,  205  Fed.  ioo6; 

U.  S.  V.  Wilson,  58  L.  E.  728,  ^32  U.  S.  72^] 

U.  vS.  V.  Hoke.  $y  L.  E.  523 ; 

U.  S.  V.  Brand,  229  Fed  847 : 

TJ.  S.  V.  Welsch,  220  Fed.  764; 

U.  S.  V.  Johnson,  215  Fed.  679. 

The  purpose  charged  in  this  indictment  is  not  that 
Vida  Rogers  would  engage  in  the  practice  of  prostitu- 
tion or  debauchery,  but  that  the  defendant  merely  had 
an  intent  to  have  Vida  Rogers  "manage  a  house  of 
prostitution."  This  she  could  do,  and  still  not  engage 
in  either  ])ersonal  prostitution  or  personal  debauchery. 
It  is  quite  possible,  and  from  an  investigation  of  the 
police  records  of  our  larger  cities  c|uite  probable,  that 
in  those  places  where  prostitution  is  and  has  been 
legalized,  manv  women  have  acted  as  the  Madam  of  a 
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house,  without  they  themselves  engaging  in  the  prac- 
tice. Again,  Vida  Rogers  might  have  been  a  woman 
65  or  70  3^ears  old  and  still  run  a  house  of  prostitution 
with  never  a  thought  of  she,  herself,  selling^  her  own 
bodv  for  filthy  lucre. 

We  respectfully  submit  that  while  the  indictment 
charges  a  purpose  and  intent  most  immoral  and  loath- 
some, it  does  not  charge  that  the  defendant  had  for  his 
purpose  an  intent  that  Vida  Rog^ers  would  personally 
engage  in  prostitution  or  debauchery  within  the  mean- 
ing of  that  term  as  used  in  the  statute,  and  defined  in 
accordance  with  the  rule  of  ejusdem  generis. 

True,  in  the  Athanasaw  case,  22y  U.  S.  326,  the 
Supreme  Court  held  that  if  the  conditions  shown  to 
exist  were  such  as  would  "necessarily  and  eventually 
lead  to  a  life  of  debauchery  or  a  carnal  nature  relating 
10  sexual  intercouse  between  man  and  vs^oman"  a  con- 
viction would  be  sustained  under  the  statute,  but  it 
is  noteworthy  that  in  that  case  the  prosecution  alleged 
the  transportation  and  persuasion,  etc.,  was  for  the 
purpose  of  ''debauchery,'' — a  term  used  in  the  statirte, 
and  that  the  defendant  purposed  that  the  girl  should 
"give  herself  up  to  debauchery." 

But  as  we  have  said  before,  if  the  Government  had 
charged  a  purpose  named  in  the  statute  the  indictment 
would  have  been  sufficient.  And  this  brings  us  to  the 
uncertainties  existing  in  this  indictment. 

We  contend  that  to  efifectively  charg-e  an  immoral 
purpose  in  the  indictment  on  the  part  of  the  defendant, 
under  section  3  of  the  act,  it  is  necessary  to  allege 
directlv  that  the  defendant   intended   that  the   woman 
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f;no-a«e  in  the  practice  of  prostitution  or  debauchery, 
or  in  the  event  this  is  not  alleged,  to  set  forth  the 
facts  and  circumstances  showin^^  that,  and  allege  that 
the  woman  would  be  placed  in  such  surroundings, 
conditions  and  environments  as  would  necessarily  and 
eventually  lead  to  a  life  of  debauchery  of  a  carnal 
nature  relating  to  sexual  intercourse  between  man  and 
woman. 

The  reason  for  this  is  twofold,  first,  so  that  the  court 
may  see  if,  in  law,  the  alleged  facts  constitute  an 
^'immoral  practice"  within  the  purview  of  the  statute, 
and  second,  so  that  the  defendant  may  be  informed  as 
to  what  he  is  charged  and  thus  prepare  himself  to  meet 
that  charge. 

Is  it  alleged  in  this  indictment  that  Vida  Rogers 
would,  or  that  the  defendant  intended  that  she  would, 
be  lead  into  a  life  of  prostitution  or  debauchery? 

Does  it  follow  from  an  allegation  that  the  purpose 
of  the  defendant  was  that  Vida  Rogers  should  manage 
a  house  of  prostitution  that  he  intended  that  she  would 
prostitute  her  own  body  ? 

If  she  did  manage  a  house  of  prostitution  and  did 
not  herself  engage  in  the  practice  of  personal  sexual 
prostitution  or  personal  sexual  debauchery,  can  it  be 
said  that  under  the  term  "other  immoral  practice," 
defined  according  to  the  rule  of  ejusdem  ireneris,  that 
conduct  was  an  immoral  purpose  within  the  purview 
of  the  statute? 

The  California  Penal  Code  provides  in  reference  to 
the  certainty  required  in  reference  to  the  charge  of  a 
public  offense  as  follows: 
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Sec.  950.  ''Indictment  or  information, 
WHAT  MUST  CONTAIN.  The  indictment  or  informa- 
tion must  contain: 

1.  The  title  of  the  action,  specifying  the  name 
of  court  to  which  the  same  is  presented,  and  the 
names  of  the  parties; 

2.  A  statement  of  the  acts  constituting  the 
offense,  in  ordinary  and  concise  language,  and  in 
such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended." 

Sec.  952.  'Tndictment  must  be  direct  and 
CERTAIN.  It  must  be  direct  and  certain,  as  it  re- 
gards : 

1.  The  party  charged; 

2.  The  offense  charged ; 

3.  The  particular  circumstances  of  the  offense 
charged,  when  they  are  necessary  to  constitute  a 
complete  offense." 

The  Supreme  Court  of  the  state  of  California  in  the 
case  of  People  v.  Eppinger,  105  Cal.  236,  sets  forth  the 
degree  of  certainty  required  to  meet  an  objection  to 
sufficiency  upon  the  ground  that  it  is  uncertain  as 
follows : 

''An  indictment  or  information  must  contain 
matter  which  shows  on  its  face  that  a  crime  has 
been  committed  by  the  accused.  If  the  matters 
charged  in  the  indictment  or  information  are  as 
consistent  with  the  innocence  of  the  accused  as 
with  his  guilt  the  presumption  of  his  innocence 
will  overcome  the  accusation  of  his  guilt  and 
the  accused  is  not  to  be  subjected  to  a  trial  of  the 
charge." 

The  above  case  is  cited  with  approval  in  the  case  of 
People  v.  Earl,  19  App.  69. 
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In  the  case  of  People  v.  Robles,   117  Cal.  681,  the 
court  says : 

"As  matter  of  evidence,  inferences  and  pre- 
sumptions of  fact  mi.s^ht  be  drawn  by  a  jury  from 
all  the  circumstances — clearly  indicatino-  defend- 
ant's guilt, — and  be  justified.  But  we  are  dealing 
with  the  question  as  a  matter  of  law;  we  are  test- 
ing the  sufficiency  of  the  pleading  in  the  light 
of  law,  and  under  such  circumstances  may  not  be 
aided  by  presumptions  and  inferences.  The  in- 
dictment must  charge  a  crime  in  words;  inferences 
cannot  be  invoked  to  aid  its  sufficiency." 

"It  is  an  elementary  principle  of  criminal  law 
that  the  indictment  or  information  must  state  that 
a  crime  has  been  committed,  either  by  direct  and 
positive  averment  in  the  language  of  the  statute, 
or  its  equivalent  or  by  stating  facts  which  show 
that  such  crime  has  been  committed.  In  no  case 
can  the  indictment  be  aided  by  imagination  or 
presumption.  The  presumptions  are  all  in  favor  of 
innocence,  and  if  the  facts  stated  may  or  may  not 
constitute  a  crime  the  presumption  is  that  no  crime 
is  charged." 

People  V.  Terrill,  127  Cal.  99. 

See  also: 

People  V.  Carrol,  i  Cal.  App.  2. 
'Tn  no  case  can  an  indictment  be  aided  by  pre- 
sumption." 

People  V.  Cleary,  i  Cal.  App.  52. 
Both  the  Carrol  case  and  the  Terrill  case  are  cited 
with  approval  in  People  v.  Allison,  25  Cal.  App.  746. 

The  Sujiremc  Court  of  the  United  States  has  enun- 
ciated and  api)rovcd  the  same  proposition: 

'Tt  is  an  elementary  principle  of  criminal  plead- 
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ing  that  where  the  definition  of  an  offense,  whether 
it  be  at  common  law  or  by  statute,  includes  g^eneric 
terms,  it  is  not  sufficient  that  the  indictment  shall 
charge  the  offense  in  the  same  generic  terms  as  in 
the  definition ;  but  it  must  state  the  species ;  it  must 
descend  to  particulars.  The  object  of  the  indict- 
ment is:  First,  to  furnish  the  accused  with  such 
a  description  of  the  charg-e  against  him  as  will 
enable  him  to  make  his  defense,  and  avail  himself 
of  his  conviction  or  acquittal  for  protection  against 
a  further  prosecution  for  the  same  cause;  and 
second,  to  inform  the  court  of  the  facts  alleged, 
so  that  it  may  decide  whether  they  are  sufficient 
in  law  to  support  a  conviction,  if  one  should  be 
had." 

United  States  v.  Cruikshank,  92  U.  S.  542. 

See  also: 

U.  S.  V.  Simmons,  96  U.  S.  360; 
U.  S.  V.  Carll,  105  U.  S.  611; 
U.  S.  V.  Moore,  160  U.  S.  40; 
U.  S.  V.  Hess,  124  U.  S.  486; 
U.  S.  V.  McConaughy,  33  Fed.  168. 

In  conclusion  on  this  point  we  again  submit,  first, 
that  the  indictment  in  this  case  fails  to  state  facts 
sufficient  to  effectively  charge  a  violation  of  section  3 
for  the  reason  that  it  does  not  charge  that  the  defend- 
ant's purpose  was  to  have  Vida  Rogers  engage  in  the 
practice  of  prostitution  or  debauchery,  and  the  purpose 
that  is  charged  is  not  an  immoral  purpose  within  the 
meaning  of  the  words  "other  immoral  purpose"  as 
construed  and  defined  by  the  adjudicated  cases,  and 
second,  that  it  fails  to  measure  up  to  the  rules  and 


-22- 

doctrines  laid  down  by  every  court  in  our  land  as  a  test 
for  the  sufficiency  of  the  alleoations  attempted  to  be 
charged  for  the  reason  that  it  is  not  broug-ht  within  the 
rule  laid  down  in  the  Athanasaw  case,  which  would 
require  that  it  be  alleged  that  the  purpose  was  for 
debauchery  and  that  the  conditions  were  such  that 
Vida  Rogers  would  have  been  necessarily  and  naturally 
lead  into  a  life  of  debauchery  of  a  carnal  nature  relat- 
in^^  tn  sexual  intercourse  betzveen  man  and  zvornan. 

POINT  TWO. 


The  Court  Erred  in  Overruling  the  Objections  of  the 
Defendant  to  the  Questions  Propounded  to  the  Wit- 
ness, Louise  Bordeau,  in  Reference  to  the  Contents 
of  Two  Telegrams  Shown  to  her  in  San  Francisco 
by  Vida  Rogers,  and  Permitting  the  Witness  to  State 
from  her  Memory  the  Wording  of  the  Alleged  Con- 
tents of  the  Telegrams. 

The  evidence  erroneously  admitted  is  here  set  forth 
in  full  [Tr.  pp.  36-44]  : 

"Vida  Rogers  received  two  telegrams  about  the 
time  she  and  T  left  San  Francisco. 

Q.  I  will  exhibit  to  you  a  telegram,  which  I 
will  call  United  States  Exhibit  i  for  identification, 
and  J  will  ask  you  if  that  is  the  wording  of  the 
telegram  that  vou  say  that  this  woman  received? 

Mr.  Rush:  just  a  moment.  1  object  to  that 
(juestion  as  incompetent,  irrelevant  and  immaterial. 

The  Court:  I  think  the  "wording,"  Mr.  Moody 
— if  that  is  the  telegram — 

Mr.  Moody:  Your  Honor,  it  is  impossible  to 
produce  the  tyi)ewritten  telegram  which  is  de- 
livered  to   a   woman,   l)ul    the   telegram    which    is 
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filed,  and  which  can  subsequently  be  proven  to 
have  been  filed, — if  this  woman  can  testify  that 
that  is  the  same  wording-  that  she  saw  at  that 
time,  then  it  would  be  a  sufficient  connection  of 
the  telegram. 

The  Court:  If  you  want  to  introduce  a  copy, 
you  will  have  to  show  that  you  cannot  produce 
the  original. 

Mr.  Moody:  This  is  the  original;  this  is  not  a 
copy.  This  is  the  one  which  was  filed  for  record, 
and  which  was  sent,  which  was  filed  in  San  Diego. 
This  is  not  a  copy. 

Mr.  Rush:  I  want  to  add  to  my  objection  the 
further  ground  that  it  calls  for  hearsay. 

The  Court:  Now,  do  you  propose  to  prove  that 
you  cannot  get  the  copy,  or  the  original,  whichever 
it  may  be  designated? 

Mr.  Moody :  I  propose  to  show  that  the  woman, 
Vida  Rogers,  is  without  the  jurisdiction  of  this 
court. 

The  Court:  And  that  she  has  got  that  tele- 
gram? 

Mr.  Moody :  That  is  impossible  for  us  to  say. 
The  last  time  we  had  any  information  about  it, 
she  had  it.  But  she  is  now  without  the  jurisdiction 
of  the  court,  and  the  process  of  this  court  will  not 
reach  her. 

The  Court:     You  are  going  to  prove  that? 

Mr.  Moody :    I  will  prove  that  by  this  witness. 

The  Court:  I  think  you  better  prove  that  first, 
Mr.  Moody. 

Mr.  Moody:  Q.  Do  you  know  where  Vida 
Rogers  is  at  the  present  time? 

A.     I  believe  she  in  Tia  Juana. 
Q.     When  did  you  see  her  in  Tia  Juana  last? 
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A.  It  was  about  in  July,  was  the  last  time  I 
was  over  there. 

O.     And  she  was  there  at  that  time? 

A.     She  was  there  at  that  time. 

Q.     Have  you  seen  her  since? 

Mr.  Rush :    When  was  that  ? 

Mr.  Moody:     In  July  of  this  year. 

The  Court:  O.  July  of  this  year  you  are 
speaking^  about? 

A.     Yes. 

Mr.    Moody:      Q.      Have  you   seen  her  since? 

A.     No,  I  have  not. 

Q.  Have  you  seen  her  in  the  United  States 
since  last  November? 

A.     Oh,  yes,  sir. 

Q.  When  was  the  last  time  you  saw  her  in 
the  United  States? 

A.  W^ell,  it  was  some  time  ri^ht  after  the 
floods;  I  don't  remember  just  when. 

O.     The  last  January  floods? 

A.     Yes. 

Q.  And  since  that  time  you  have  not  seen  her 
in  the  United  States? 

A.     No. 

Mr.  Moody:  Now,  if  the  court  desires  at  this 
time  any  further  evidence  on  the  whereabouts  of 
the  woman,  Vida  Rogers,  I  can  produce  such  testi- 
monv  and  withdraw  this  witness. 

The  Court:  Well,  ]  will  not  require  you  to 
withdraw  her.  Upon  your  representation  that  you 
expect  to  do  it,  I  will  permit  the  evidence,  and  I 
will  strike  it  out  if  you  fail  to  i)roduce  the  evi- 
dence. 

Mr.  Rush:  Your  Honor,  before  Your  Honor 
rules  will  you  permit  me  to  just  su^^gest  one  mat- 
ter, and  that  is  this:  1  do  it  because  I  don't  think 
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V'our  Honor  apprehends  the  point  of  my  objection. 
Before  it  can  be  shown  that  a  telegram  was  re- 
ceived in  San  Francisco  by  this  woman,  or  by 
anyone,  it  must  be  shown  a  telegram  was  sent, 
and  before  it  can  be  proven  that  the  teleg-ram 
was  sent,  it  must  be  proven  it  was  sent  by  this 
defendant.  So  to  show  this  woman  a  writing,  or 
what  purports  to  be  a  copy — not  the  thing  that 
she  saw  there,  but  something  containing  the 
same  language  that  she  saw  there —  and  ask  her 
to  refresh  her  memory  from  that,  and  say  that 
that  is  the  same  language  that  was  in  the  tele- 
gram that  she  saw  in  San  Francisco,  in  any  event 
would  not  be  competent.  She  can  only  refresh  her 
recollection  from  memoranda  that  she  made  her- 
self. She  cannot  refresh  her  recollection  from 
memoranda  made  by  someone  else,  and  which  she. 
herself,  did  not  see  made,  and  never  saw  before 
this  time.  This,  at  the  most,  would  be  simplv  a 
memorandum  of  what  the  operator  in  the  town 
from  which  it  was  sent,  sent,  and  is  not  the  identi- 
cal object  that  she  saw. 

The  Court:  Isn't  that  so,  Mr.  Moody,  that  she 
can  only  refresh  her  memory  and  testify — she  has 
either  got  to  testify  from  memory,  or  from  memor- 
anda which  she  made  herself? 

Mr.  Moody:  The  reason  whv  I  didn't  ask  her 
was  because  T  did  not  desire  that  this  woman 
should  testify  what  was  in  the  telegram  that  she 
saw  in  San  Francisco — which  she  can  testify  from 
memory  after  it  is  shown  that  the  telegram,  or 
the  party  in  whose  custody  it  was,  is  now  without 
the  jurisdiction  of  the  court — until  after  this  tele- 
gram had  been  introduced  in  evidence;  and  I  was 
only  attempting  at  this  time  to  present  this  tele- 
gram, in  the  record  for  the  purpose  of  identification 
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by  this  witness.     If  the  court  desires,  I  can  ask 
her  what  was  in  that  telegram. 

The  Court :  I  think  you  better  proceed  that  way, 
from  her  own  memory. 

Mr.  Moody:  O.  You  say  this  woman  received 
a  telegram  in  San  Francisco  just  prior  to  the  time 
that  you  and  she  left  there;  is  that  right? 

A.     Yes,  sir. 

O.  Do  you  remember  about  what  date  it  was 
that  she  received  the  telegram? 

A.     No,  sir.  T  couldn't  tell  you  that,  the  day. 

Q.  Well,  about  how  long  was  it  before  the  day 
after  Thanksgiving,  the  day  upon  which  you  said 
you  left? 

A.  It  must  have  been — oh,  close  onto  three 
weeks. 

O.  About  three  weeks  before  you  left  that  she 
received  this  telegram? 

A.     Yes,  sir. 

Q.  Do  you  recall  at  this  time — do  you  recall 
whether  or  not  Vida  Rogers  showed  you  the  tele- 
gram and  whether  you  read  the  telegram  that 
she  received,  the  first  one? 

A.     Yes,  sir. 

O.  And  do  you  recall  at  this  time  the  substance 
of  that  telegram? 

A.     Well,  perhaps  not  word  for  word. 

0.     But  do  vou  recall  the  substance  of  it? 

A     Yes,  sir. 

Q.     What  was  the  substance  of  it? 

Mr.  Rush:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  no  proper  founda- 
tion laid,  and  hearsay. 

The  Court:  Well,  on  the  promise  of  the  United 
States  attorney  that  thev  will  show  that  the  recip- 
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ient  of  the  teleoram  is  not  in  the  jurisdiction  of 
the  court,  the  objection  will  be  overruled. 

By  the  Court:  Q.  Now,  did  this  woman  keep 
the  telegram  after  vou  saw  it?  Was  it  in  her 
possession  the  last  time  you  saw  it? 

A.     Yes,  Your  Honor. 

Q.     Well,  answer  the  question. 

Mr.  Rush:  We  except  to  the  ruling:  of  the 
court.  I  understand — the  court  will  pardon  me  if 
I  inquire,  in  this  court  do  we  have  to  enter  an  ex- 
ception to  the  rulino-  if  we  desire  it,  or  does  the 
rule  that  applies  in  the  state  court  apply  here  now? 

The  Court:  I  do  not  think  the  rules  apply,  of 
the  state  court. 

Mr.  Rush:  So  that  any  time  that  we  desire  an 
exception  to  a  ruling-,  we  must  enter  our  exception  ? 

The  Court:  You  can  have  a  stipulation  on  that 
subject,  if  you  desire  it,  to  have  an  exception  en- 
tered. 

Mr.  Rush:  Will  you  stipulate  that  any  time  we 
object,  we  need  not  enter  an  exception,  but  that 
the  exception  may  be  presumed  to  have  been  pre- 
served and  entered,  without  .s^oing-  throug^h  the 
necessity   in   each   instance? 

Mr.  Moody:  I  will  so  stipulate — in  order  to 
expedite  the  case — J  will  stipulate  an  exception 
may  be  deemed  taken  to  all  ruling's. 

O.  Now,  will  you  kindly  state  the  wording  of 
the  contents  of  the  telegram  as  you  remember  it? 

A.  It  was  about  a  house  with  a  dance-hall, 
kitchen  and  bar  and  five  rooms  in  connection. 
Looks  like  a  good  proposition.  Will  finance  every- 
thing.      Will  split  fifty-fifty. 

O.  Who  signed  the  telegram,  if  you  know;  or 
whose  name  was  signed  to  the  telegram,  if  you 
know? 
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A.     Just  "Jim." 

Q.     Do  you  know  anyone  who  is  called  Jim? 

A.     Mr.  Miller,  Jim  Miller. 

Mr.  Rush:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  Doubtless  a  great  many 
men  are  called  Jim. 

The  Court:  I  think  that  is  too  general,  Mr. 
Moody.    The  answer  will  be  stricken  out. 

Q.  Before  you  went  to  Tia  Juana,  did  Vida 
Rogers  receive  any  other  telegram,  if  you  know? 

A.     She  received  one  other. 

Q.     About  how  long  after  the  first  one  came? 

A.  It  must  have  been  two  weeks  after  the  first 
one  came. 

Q.  And  how  long  before  she  left  San  Fran- 
cisco? 

A.     Just  a  very  few  days. 

Q.     Did  you  see  that  telegram? 

A.     Yes,  sir. 

Q.     Did  you  read  it? 

A.     Yes,  sir. 

Q.  Do  you  recall  at  this  time  what  that  tele- 
gram said? 

A.     Yes,  sir. 

Q.     What  did  it  say  ? 

Mr.  Rush:  We  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial,  no 
proper  foundation  laid,  not  the  best  evidence,  and 
calls  for  hearsay. 

The  Court :  Q.  Was  this  the  last  time  you  saw 
it,  in  the  possession  of  this  woman,  Vida  Rogers? 

A.     Yes,  sir. 

The  Court:  And  vou  expect  to  show  that  vou 
cannot  produce  the  telegram,  in  the  manner  vou 
have  heretofore  stated  concerning  the  other  tele- 
•iram? 
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Mr.  Moody:    Tn  the  same  manner,  Your  Honor. 

The  Court:     The  objection  will  be  overruled. 

Mr.  Moody :  Q.  What  did  that  telegram  say, 
as  near  as  you  can  recall  at  this  time? 

A.  That  everything-  ready.  Leave  Thursday 
or  Friday,  I  believe  it  was. 

Q.     Do  you  remember  by  whom  it  was  signed? 

A.     "Jim." 

I  don't  think  I  remember  this  telegram  as  well  as 
I  do  the  other  one;  I  did  not  see  it  as  well.  She 
showed  me  the  telegram,  though,  but  the  first  one, 
I  saw  it  three  or  four  different  times.  Vida  Rogers 
had  the  second  telegram  after  I  saw  it.  I  didn't 
see  it  more  than  once,  that  being  the  time  I  looked 
at  it." 

At  the  conclusion  of  the  Government's  case,  on  mo- 
tion of  the  defendant,  the  above  evidence  was  stricken 
from  the  record.     [Tr.  p.  73;  Orig.  Rec.  p.  69.]     The 
proceedings  had  at  that  time  are  here  set  forth  in  full: 
''The  Court:     Well,  now,  over  the  objection  of 
the  defendant,  a  witness  was  permitted  to  testify 
to  the  contents  of  a  telegram  in  the  hands  of  Vida 
White  in  San  Francisco.     What  do  you  desire  to 
do  with  that  for  the  defendant?     It  was  admitted 
on    certain    representations    made   by    the    United 
States  attorney,  which  undoubtedly  were  made  in 
good  faith. 

Mr.  Rush :  We  move  that  that  testimony  of  the 
witness  Louise  Bordeau,  concerning  and  referring 
to  a  telegram,  which  she  said  she  saw  in  the  hands 
of  Vida  White,  or  Vida  Rogers,  in  San  Francisco 
— that  all  such  testimony  be  stricken  out,  on  the 
grounds  stated  in  the  objection  at  the  time  the 
objection  was  interposed  to  such  testimony;  and 
on  the  further  ground  that  the  proper  foundation 
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has  not  since  been  laid  for  the  introduction  of  that 
testimony,  and  it  has  not  been  connected  up  with 
the  defendant. 

The  Court:  I  will  strike  the  evidence  out  con- 
cerning- the  contents  of  the  telegram,  as  testified 
to  by  the  witness;  and  I  instruct  you,  .gentlemen 
of  the  jury,  that  you  shall  consider  this  case  with- 
out considerino-  that  testimony,  and  shall  not  con- 
sider any  testimony  that  has  been  stricken  out." 

We  do  not  believe  it  necessarv  to  point  out  at  length 
to  this  court  wherein  the  admission  of  the  evidence 
above  set  forth  was  erroneous. 

The  trial  court,  as  shown  above,  admitted  the  testi- 
mony upon  the  promise  and  representation  of  the 
United  States  attorney  that  he  would  show  that  the  re- 
cipient of  the  telegrams  was  not  in  the  jurisdiction  of 
the  court.  [Tr.  p.  39;  Orig.  Rec.  p.  41;  Tr.  p.  41; 
Grig.  Rec.  p.  42.] 

No  proof  of  this  alleged  fact  was  made,  and  again 
did  a  man's  liberty  hang  in  the  balance  by  the  slender 
thread  of  a  promise  unfulfilled  and  unkept.  We  cannot 
refrain  from  making  critical  comment  on  the  practice 
which,  at  times,  creeps  into  the  trial  of  criminal  cases 
that  is  best  illustrated  by  the  procedure  followed  in  the 
admission  of  the  above  testimony  in  this  case. 

The  testimony  sought  to  be  elicited  from  the  witness 
went  to  the  very  essence  and  foundation  of  the  Govern- 
ment's case.  It  was  the  one  and  only  particle  of  evi- 
dence in  the  entire  record  from  which  it  was  possible 
for  the  jury  to  draw  an  inference  that  the  defendant 
persuaded  or  induced  Vida  Rogers  to  go  from  San 
Francisco  to  Tia   luana.     !t  therefore  seems  to  us  that 
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in  all  fairness  to  a  defendant,  who  under  our  law  can 
only  be  lawfully  convicted  by  legal  evidence  convincing 
the  jury  beyond  all  reasonable  doubt,  courts  should 
not  permit  testimony  to  be  admitted  over  his  objection, 
unless  proper  foundations  are  first  made  for  its  ad- 
mission, or  that  when  a  prosecutor  does  make  an  un- 
qualified i)romise  to  afterwards  produce  in  evidence 
that  which  the  court  holds  necessary  to  make  the  evi- 
dence competent,  he  should  be  held  to  strict  accounta- 
bility for  his  failure  so  to  do.  And  in  cases  where,  as 
here,  the  evidence  admitted  is  the  very  gist  of  the  case 
against  the  defendant,  the  latter  should  not  be  made 
to  suffer  at  the  hands  of  a  prosecutor,  who  in  his  ardor 
and  zeal  to  o])tain  a  conviction  makes  an  unqualified 
statement  and  promise,  which  he  ought  to  have  known, 
or  at  least  should  be  held  to  have  known,  was  im- 
possible for  him  to  fulfill. 

Even  had  the  Government  proved  that  Vida  Rogers 
was  beyond  the  jurisdiction  of  the  court,  as  an  ele- 
mentary matter  of  law%  the  evidence  would  still  have 
been  incompetent.  Counsel  for  the  defendant,  in  his 
objection  to  the  testimony,  as  found  on  page  39  of  the 
transcript  of  record,  did  his  best  to  elucidate  the  true 
rule  in  reference  to  the  admission  of  the  testimony 
complained  of,  when  he  stated  that  "before  it  can  be 
shown  that  a  telegram  was  received  in  San  Francisco 
by  this  woman,  or  by  anyone,  it  must  be  shown  that  a 
telegram  was  sent,  and  before  it  can  be  proven  that  the 
telegram  \\'as  sent,  it  must  be  proven  that  it  was  sent 
by  this  defendant." 

Every  authority  in  the  United  States  that  we  have 
been  able  to  find,  supports  this  contention,  and  they  are 
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undivided  in  layin.^  down  the  rule  that  before  a  tele- 
o^ram  is  admissible,  in  a  criminal  case,  against  the  de- 
fendant, it  must  be  shown  that  the  defendant  either 
sent  it  himself  or  authorized  some  one  else  to  send  it 
for  him. 

Of  the  textbooks  on  the  subject,  Jones  in  his  work 
on  Teleoraph  and  Telephone  Companies  probably 
co\'ers  the  ground  more  comprehensively  than  any 
other  writer.  In  the  second  edition  of  his  work,  pub- 
lished in  191 6,  the  author  has  devoted  an  entire  chapter 
to  teleg"raph  communications  as  evidence  and  discusses 
at  length  what  is  the  best  evidence  of  the  contents  of 
a  telegram,  and  what  foundation  is  necessary  to  be  laid 
before  the  admission  in  evidence  of  the  contents  of  a 
telegram  is  proper.  All  of  the  authorities  are  collated 
in  this  late  work  and  if  this  court  is  in  any  doubt  as 
to  what  is  the  best  evidence  of  the  contents  of  a  tele- 
gram, etc.,  we  refer  it  to  that  textbook  and  the  cases 
therein  cited. 

We  here  cite  a  few  authorities  upon  the  rule : 

"fn  order  to  admit  a  telegram  in  evidence 
against  the  sender,  it  must  first  be  proved  that  he 
is  the  author  of  the  telegram,  and  the  same  proof 
may  be  resorted  to  in  this  instance  as  that  adopted 
for  the  proof  of  the  authorship  of  letters.'' 
Jones  on  Tel.  &  Tel.,  Sec.  684. 

'The  authorship  of  a  telegram  must  be  proved 
before  it  can  be  admitted  in  evidence,''  etc. 
Idem. 

In  the  case  of  Chester  v.  State,  23  Tex.  App.  ^yy, 
the  state  was  allowed  to  prove  by  one  Scott  the  con- 
tents of  a  telegram  sent  by  witness  at  the  instance  and 
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request  of  defendant,  to  G.  M.  Salinoer  and  Bro., 
Leavenworth.  Kansas,  and,  in  connection  with  this 
evidence,  to  read  a  dispatch  purporting-  to  be  a  reply 
thereto  from  G,  M.  SaHno^er.  This  testimony  was  ob- 
jected to  and  the  court  held  that  oral  testimony  is  not 
competent  to  prove  the  contents  of  telegrams  sent  by 
or  at  the  instance  of  an  accused  until  the  failure  to 
produce  the  better  evidence  is  satisfactorily  accounted 
for. 

"So  also,  when  the  messa,^e  is  offered  as  a  decla- 
ration by  the  sender  in  a  criminal  proceedino-,  or 
as  an  admission  in  a  civil  action  the  message  as 
tendered  to  the  company  for  transmission  is  the 
ori.^inal  and  best  proof." 

Jones  on  Tel.  &  Tel.,  Sec.  694,  and  cases  cited. 

"x\  teleo^ram  was  not  admissible  in  evidence 
where  there  was  no  evidence  to  prove  that  it  came 
from  the  telegraph  office  or  who  wrote  it  or  sig'ned 
it  or  where,  when,  or  from  whom  it  came,  except 
as  appeared  upon  the  paper  itself." 

Syllabus,  Reynolds  v.  Hinrichs,  94  N.  W.  694. 

We  have  cited  the  above  cases  and  authority  for  the 
purpose  of  show'ing-  the  larrave  injustice  that  was  done 
to  the  defendant  by  the  admission  of  the  above  testi- 
mony. There  can  be  no  doubt  that  the  action  of  the 
court  in  permitting  Louise  Bordeau  to  state  to  the  jury 
what  her  recollection  was  of  the  contents  of  the  pur- 
ported telesi^ram  she  testified  was  received  by  V'ida 
Rogers  Was  error.  Especially  dama.ging  did  this  testi- 
monv  become  to  the  defendant  when  it  further  appeared 
in  the  evidence,  not  bv  the  direct  testimony  of  wit- 
nesses,   but    bv    their    conclusion    and    opinion    formed 
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from  an  examination  of  a  document  in  the  files  of  the 
Western  Union  office  at  San  Dieg:o  that  at  or  about 
the  time  the  witness  testified  Vida  Rog"ers  showed  her 
a  telegram  in  San  Francisco,  somebody  had  telephoned 
a  messao^e  to  a  clerk  of  the  Western  Union,  one  Hart- 
ley Shaw;  that  he  had  reduced  the  message  to  writing- 
and  as  far  as  they  knew  had  sent  the  messa.s^e  to  San 
Francisco.  There  is  absolutely  no  evidence  in  any  way 
connectino^  the  defendant  with  the  telephone  message 
to  Hartley  Shaw,  nor  does  it  appear  that  Hartley  Shaw 
reduced  to  writins^,  correctly,  what  was  told  to  him 
over  the  telephone,  nor  was  the  person  who  received 
the  purported  message  over  the  wire  from  San  Diego 
present  to  testify  as  to  what  was  actually  received. 

The  alleged  message,  so  Louise  Bordeau  testified, 
was  shov'/n  to  her  by  Vida  Rogers  in  the  month  of 
November,  191 5.  The  trial  of  the  cause  was  held  in 
the  month  of  November,  191 6,  one  year  after  she  had 
seen  the  alleged  message.  If  such  testimony  were  ad- 
missible as  competent  evidence,  certainly  the  rights  of 
a  defendant,  in  the  trial  of  a  criminal  case,  who  is  guar- 
anteed the  right  by  the  Constitution  to  be  confronted 
vnth  the  witnesses  against  him  and  the  rules  of  law  in 
reference  to  the  best  evidence  and  the  exclusion  of 
hearsay  testimony  would  be  violated  to  the  extent  which 
even  the  direct  necessities  of  justice  should  not  excuse 

or  tolerate. 

The  Action  ok  the  Court  in  Striking  the  Evi- 
dence FROM  the  Record  Did  Not  Cure  the 
Error  in  Its  Admission. 

In  discussing  the  effect  of  the  erroneous  admission 
of  the  above  testimony,  we  ap])roach  the  subject  well 
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knowino-  the  ,2reneral  rule  that  ordinarily  where  evi- 
dence is  erroneously  admitted,  and  subsequently  stricken 
out  by  the  court,  and  the  jury  admonished  not  to  con- 
sider it,  that  the  error  is  cured. 

This  rule  is  the  one  applied  in  ordinary  cases.  Yet 
in  each  of  the  cases  expressions  will  be  found  which 
militate  a.^ainst  this  view  in  exceptional  cases. 

It  cannot  be  disputed  that  this  is  one  of  the  excep- 
tional cases.  The  district  attorney,  in  his  openino^  state- 
ment, told  the  jury  that  the  Government  expected  to 
prove  that  the  defendant  sent  a  telegram  to  Vida 
Ro.s^ers  askino^  her  to  come  down  and  take  charo-e  of 
a  house  of  prostitution  and  that  subsequently  that  he 
wired  her  a^ain  uroine:  her  to  come  immediately  and 
take  charoe  of  the  house.  As  we  have  said  before, 
without  proof  of  persuasion,  inducement,  or  enticement 
on  the  part  of  the  defendant  the  case  against  him  must 
fail.  The  testimony  of  Louise  Bordeau  was  the  only 
evidence  zvlial soever  offered  by  the  Government  and 
received  in  evidence  that  showed  or  tended  in  the  slig^ht- 
est  degree  to  show  the  necessary  persuasion  or  induce- 
ment. This  beino^  so,  it  is  clear  that  the  defendant  was 
convicted,  not  upon  the  le^al  evidence  introduced  at 
the  trial  of  the  cause,  but  for  the  sole  reason  that  the 
testimony  of  the  witness  was  stamped  so  indelibly  upon 
the  minds  of  the  jurors  that  they  were  unable  in  con- 
sidering the  case  to  efface  from  their  memory  the  recol- 
lection of  that  testimony. 

The  highest  tribunals  of  our  various  United  States 
have  frequently  been  called  upon  to  express  their  opin- 
ion of  the  effect  of  motions  striking  evidence  from  the 
record,  and  the  admonitions  of  the  court  to  disregard 


—36— 

the  same,  upon  the  action  of  jurors,  where  the  evidence 
admitted  was  prejudicial. 

We  cite  a  few  authorities  from  various  states  to 
show  how  the  appellate  courts  have  protected  a  de- 
fendant in  a  criminal  action  from  a  conviction  had, 
where  evidence  was  erroneously  admitted  to  the  preju- 
dice of  the  accused,  and  wath  what  lan,^ua^e  they  have 
condemned  the  practice  of  permitting  highly  prejudicial 
testimony  to  go  before  the  jury,  upon  the  promise  of 
the  prosecuting  officer  to  later  produce  evidence  show- 
ing its  competency. 

"While,  at  the  instance  of  defendant,  the  court 
instructed  the  jury  that  the  evidence  as  to  defend- 
ant's arrest  in  the  state  of  Texas  raised  no  pre- 
sumption as  to  his  guilt,  and  that  they  should  dis- 
regard it  in  making  up  their  verdict,  we  are  far 
from  believing  that  said  instruction  cured  the 
error.  It  has  been  frequently  ruled  by  this  court 
that  an  instruction  to  disregard  evidence  improp- 
erly admitted  in  a  criminal  case  will  not  cure  the 
error  of  admitting  it,  if  it  was  of  a  character 
prejudicial  to  the  defendant.  State  v.  Mix,  15 
Mo.  153;  State  v.  Hopper,  71  Mo.  425;  State  v. 
Fredericks,  85  Mo.  14.S;  State  v.  Kuehner,  93  Mo. 
193,  6  S.  W.  118;  State  v.  Thomas,  99  Mo.  235, 
12*  S.  W.  643;  State  V.  Spivey,  191  Mo.  87,  90 
S.  W.  81 ;  State  v.  Minor,  193  Mo.  597,  92  S.  W. 
466.  As  said  in  the  Minor  case,  supra,  'the  great- 
est care  should  bo  taken  by  court  and  counsel  to 
prevent  the  introduction  of  illegal  evidence,  since, 
when  it  is  once  lodged  in  the  minds  of  the  jurv, 
no  one  can  tell  its  effect.'  '' 

State  V.  Martin,  129  S.  W.  881,  at  page  887. 
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*'Over  the  objection  and  exception  of  appellant 
and   upon  the  promise  of  the  county  attorney  to 
connect   appellant   therewith,    the   state   was    per- 
mitted to  prove  that  larg-e  quantities  of  whiskey 
were  delivered  to  persons  by  the  names  of  J.  John- 
son, R.  Jones  and  C.  Conner.    When  the  testimony 
was  all  introduced,  counsel  for  appellant  made  a 
motion  to  exclude  the  same  upon  the  ground  that 
appellant     had     not     been     connected     therewith. 
Whereupon  the  court  instructed  the  jury  as   fol- 
lows :     'Gentlemen,  as  to  the  evidence  of  the  wit- 
nesses Crews,  Ramsey  and  White,  all  of  Crews' 
and  Ramsey's  and  that  portion  of  Wilmouth's  evi- 
dence wherein   he   testified   with   reference   to   the 
receipt   and   delivery   of   whiskey   and  beer   to   C. 
Conner,  R.  Jones  and  J.  Johnson,  should  be  ex- 
cluded, and  you  will  not  consider  the  same.     You 
are  also  instructed  that  that  portion  of  his  evi- 
dence in  regard  to  testifying  to  hauling  five  or  six 
barrels  that  was  taken  from  him  and  Mr.  Edwards 
marked   C.   Conner,   you  must   not  consider   that 
evidence.     Also,  as  to  the  evidence  of  the  witness 
Ramsey,  as  to  the  names  that  were  on  the  barrels 
that  the  officers  took  from  Edwards  and  Crews, 
and   that    portion    of    Mr.    Wilmouth's    testimony 
where  he  testified  as   to   certain   shipments   being 
received  at  the  Frisco  Railroad  Company's  office 
here  addressed  to  J.  Johnson,   C.  Conner  and  R. 
Jones,  as  the  state  had  introduced  no  proof  to  con- 
nect the  defendant  with  these  shipments.' 

"This  court  has  frequently  condemned  the  prac- 
tice of  permitting  the  introduction  of  testimony 
vsithout  first  connecting  the  defendant  therewith, 
and  we  desire  now  to  repeat  what  we  said  on  this 
subject  in  the  case  of  Thompson  v.  State,  6  Okla. 
Cr.  50,  117  Pac.  216,  as  follows:     Tt  is  true  that 
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at  the  time  that  this  evidence  was  introduced  the 
state  had  not  offered  any  evidence  of  a  conspiracy 
between  appellant  and  his  co-defendant,  Tom  Gill- 
strap,  to  kill  the  deceased,  and  the  evidence  was 
admitted  upon  the  promise  of  the  state  to  connect 
this  testimony  with  the  defendant.  We  think  that 
this  is  a  dangerous  practice,  and  should  not  be 
encouraged.  If  the  state  is  permitted  to  get  in- 
competent evidence  before  a  jury  upon  the  prom- 
ise of  a  prosecuting  attorney  to  connect  it  with  the 
defendant,  and  he  fails  to  do  so,  impressions  may 
be  made  upon  the  jury  which  it  would  be  difficult, 
if  not  impossible,  to  destroy  by  instructions  from 
the  court  that  they  should  not  consider  such  testi- 
mony.' In  the  case  of  Sturgis  v.  State,  2  Okla. 
Cr.  3S5  (102  Pac.  66),  this  court  said:  'In  the 
case  of  Devore  v.  Territory  of  Oklahoma,  2  Okla. 
S^^Sy  ^7  P^^-  1092,  it  was  held  that  such  evidence 
might  be  introduced  before  there  was  any  evidence 
of  such  acting  together  by  the  defendant  and  the 
persons  whose  acts  and  statements  were  so  ad- 
mitted in  evidence,  upon  the  promise  of  the  county 
attorney  that  such  acting  together  will  subse- 
quently be  shown.'  To  prevent  what  we  conceive 
to  be  questionable  practice  in  the  future,  we  would 
advise  the  trial  courts  against  pursuing  this  course. 
The  safe  rule  is  to  require  some  evidence  of  such 
'icting  together  before  the  acts  and  declarations  of 
ethers  concerned  in  the  commission  of  an  offense 
are  admitted  in  evidence,  when  such  acts  were  not 
committed  or  statements  were  not  made  in  the 
presence  of  the  defendant.  If  it  is  made  to  ap- 
pear to  this  court  that  incompetent  and  damaging 
testimonv  has  been  introduced  against  a  defendant 
upon  a  promise  of  a  i^rosecuting  attorney  to  subse- 
(juently  connect  this  testimony  with  the  defendant, 
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and  this  connection  is  not  made,  we  would  fee! 
stronoly  inclined  to  reverse  a  conviction  upon  the 
qround  that  the  jury  may  have  been  influenced 
by  such  improper  testimony,  notwithstanding^  the 
instruction  of  the  court  that  they  should  not  con- 
sider it.  We  know  that  promises  to  connect  testi- 
mony are  often  made  in  ^ood  faith  when  through 
overzeal  counsel  may  be  mistaken  as  to  the  ef- 
fect of  the  testimony  by  which  they  expect  to 
make  this  connection.  Upon  the  other  hand,  it 
g"ives  attorneys  who  are  indifl^erent  as  to  the 
means  by  which  they  ^et  a  verdict  an  opportunity 
to  inflict  irreparable  injury  upon  their  opponents. 
If  trial  courts  will  persist  in  allowino-  testimony 
to  be  prematurely  introduced  upon  the  ground  that 
the  competency  of  such  testimony  will  be  made  to 
appear,  they  do  so  at  their  peril.  If  the  compe- 
tency of  the  testimony  is  subsequently  made  to 
appear,  the  error  will  be  immaterial  and  harm- 
less; but,  if  this  is  not  done  and  the  testimony  is 
material  and  damag^in^  to  a  defendant,  we  doubt  if 
any  instructions  by  a  trial  court  could  do  away 
with  the  injurv  which  has  been  done  to  a  defend- 
ant by  such  testimony,  and  a  new  trial  should  be 
IS^ranted." 

Tucker  v.  State,  132  Pac.  689,  at  pa.s^e  690. 

"The  state  introduced  evidence  regarding-  the 
theft  of  another  horse.  Upon  objection  bv  defend- 
ant, it  was  proposed  by  the  district  attorney  to 
connect  the  same.  But  this  was  not  done.  The 
evidence  was  afterwards  stricken  out.  The  bill 
shows  that  in  the  trial  of  another  case,  the  dis- 
trict attorney  as  well  as  the  court  became  familiar 
with  the  facts  connected  with  said  horse,  and 
knew  that  the  state  would  not  be  able  to  connect 
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appellant  with  tlieft  of  this  other  horse.  As  pre- 
sented, we  think  this  testimony  should  not  have 
been  admitted,  and  under  the  circumstance  the 
error  was  not  entirely  cured  by  withdrawing  said 
testimony."' 

Tijerina  v.  State,  74  S.  W.  913. 

,  "In  cases   where  improper  prejudicial  evidence 

has  been  permitted  to  go  to  the  jury  upon  a  wrong 
theory,  or  under  a  mistake  of  the  court  as  to  the 
law,  ^  ^  '^  and  the  evidence  thus  introduced 
is  of  a  character  to  prejudice  the  jurors  against 
the  defendant,  and  to  make  a  fixed  impression 
upon  the  mind,  and  it  is  not  reasonably  probable 
that  the  verdict  would  have  been  the  same  had 
this  illegal  evidence  not  been  introduced,  we  think 
a  new  trial  should  be  granted.  See,  also,  Barth 
V.  State.  39  Tex.  Cr.  R.  381,  46  S.  W.  228,  73 
Am.  St.  Rep.  935;  Bullock  v.  State,  65  N.  J.  Law 
557,  47  Atl.  62,  86  Am.  St.  Rep.  668;  State  v. 
Finch,  71  Kan.  793,  81  Pac.  494;  Dysart  v.  State, 
46  Tex.  Cr.  R.  52,  79  S.  W.  534;  People  v.  Rodri- 
guez, 134  Cal.  140,  66  Pac.  174;  Davis  v.  State, 
85  Miss.  416,  37  South.  1018;  State  v.  Bateman, 
198  Mo.  212,  94  S.  W.  843;  State  v.  De  Masters, 
15  S.  D.  581.  90  N.  W.  852." 
State  V.  Rees,  107  Pac.  893. 

The  above  case  cites  with  approval  the  case  of  Drury 
V.  Territory,  60  Pac.  loi,  in  which  case  in  a  well  con- 
sidered opinion  the  Supreme  Court  of  Oklahoma  dis- 
cusses at  length  the  points  above  referred  to. 

*Tt  is  insisted  that  the  foregoing  error  of  the 
court  was  cured  when  the  witness  Hilton  took  the 
stand  and  gave  to  the  jury  substantially  the  same 
statements  and  confessions   he  had   prior   to   that 
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time  made  to  the  officers.  We  cannot  say  that  the 
jury  attached  no  importance  to  these  statements 
of  Hilton  made  shortly  after  the  commission  of 
the  crime,  not  that  the  verdict  would  have  been 
the  same  if  they  had  been  rejected  by  the  court. 
It  is  further  insisted  that  the  error  of  the  court 
was  cured  by  the  following-  instruction  given  to  the 
jury:  'I  charoe  you  that  no  statements,  or  ad- 
missions, or  confessions  (other  than  his  own  sworn 
testimony  in  court),  made  by  the  alleged  accom- 
plice, Hilton,  after  the  commission  of  the  offense 
charged,  and  not  in  the  presence  of  the  defendant, 
should  be  considered  by  you  as  evidence  in  this 
case  against  this  defendant,  as  tending-  to  connect 
him  with  the  offense.'  Judges  are  not  justified  by 
the  law  in  admitting  evidence  before  the  jury 
under  objection  and  exception,  and  then,  after  the 
case  has  been  argued  by  counsel,  instruct  the  jury 
that  such  evidence  should  not  be  considered  by 
them  in  making  up  their  verdict.  Such  a  course, 
if  practiced,  certainly  would  be  out  of  the  ordinary, 
and  not  just  to  a  defendant." 

People  V,  Oldham,  1 1 1  Cal.  648,  page  653. 

"There  are  cases  where  an  erroneous  ruling  of 
the  court  in  admitting  evidence  cannot  be  cured 
by  a  subsequent  reversal  by  the  court  of  its  own 
actions.  In  those  cases  the  incompetent  matters 
have  gone  to  the  jury,  and  the  injury  is  beyond 
repair.  Instructions  of  the  judge  to  disregard 
such  evidence  are  in  such  cases  no  adequate  rem- 
edy for  the  wrong  done." 

People  V.  Wong  Chuey,  117  Cal.  624,  page  631. 

"Where  a  defendant,  accused  of  crime,  testified 
only  as  to  his  present  residence,  out  of  the  county 
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as  to  his  residence  in  the  county  at  a  time  long 
prior  to  the  date  of  the  ofifense  charged;  and  his 
answers  to  collateral  and  irrelevant  questions 
about  such  prior  residence  are  conclusive,  and  can- 
not be  contradicted  for  the  purpose  of  impeach- 
ment. The  admission  of  the  testimony  of  the 
sheriff  in  contradiction  of  the  defendant,  that  he 
was  at  such  prior  date  in  the  county,  at  the  county 
jail,  was  prejudicially  erroneous,  and  the  error  was 
not  cured  by  strikino-  out  the  allusion  to  the  county 
jail."     (Syllabus.) 

People  v.  Rodriguez,  134  Cal.  140. 

"The  rulings  of  the  court  in  allowing  the  dis- 
trict attorney  to  make  such  statements  and  charges 
against  the  defendant  in  the  form  of  questions 
were  clearly  erroneous  and  tendered  to  injure  the 
defendant  seriously.  The  final  ruling  of  the  court 
was  right,  and  such  reversal  of  the  former  rulings 
was  made  as  clear  and  comprehensive  as  it  was 
possible  to  make  it.  As  a  matter  of  law  the  state- 
ments and  charges  were  not  longer  a  part  of  the 
record.  The  previous  erroneous  rulings  were 
theoretically  cured,  and  the  statements  and  charges 
eliminated  from  the  minds  of  the  jury.  Whether 
in  practical  result  it  is  possible  to  remove  from 
the  minds  of  jurymen  the  effect  of  such  detailed 
statements  and  charges  when  so  deliberately  re- 
ceived and  repeated  in  their  hearing  may  well  be 
doubted.  If  the  dramatic  recounting  of  the  alleged 
acts  and  sayings  of  the  defendant  was  calculated 
to  effect  the  jury  in  determining  the  guilt  or  inno- 
cence of  the  defendant  notwithstanding  that  they 
vv-ere  at  least  in  form  removed  from  its  considera- 
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tion,  we  have  the  power  and  it  is  our  duty  to  g-ive 
the  defendant  a  new  trial  for  that  reason." 
People  V.  Conrow,  93  N.  E.  943,  pa^e  948. 

In  our  investigations  of  the  authorities  holding  that 
the  erroneous  admission  of  prejudicial  evidence  over 
the  objection  of  the  defendant  is  not  cured  except  in 
ordinary  cases  by  the  subsequent  action  of  the  court 
in  strikino-  the  same  from  the  record  and  admonishing 
the  jury  not  to  consider  same  in  their  deliberations  on 
the  verdict,  we  have  not  been  able  to  find  a  case  where 
the  record  showed  that  the  substantial  ri.s^hts  of  the 
defendant  had  been  prejudiced  that  the  court  did  not 
unhesitatino^ly  set  the  verdict  aside. 

Many,  many  more  authorities  on  this  proposition 
could  be  cited  from  the  various  appellate  courts 
throughout  the  country  to  the  same  efifect,  but  inasmuch 
as  the  rule  of  law  seems  to  be  well  established  we  will 
content  ourselves  with  citin,^-  but  one  more  case.  This 
case  was  decided  by  the  Circuit  Court  of  Appeals  of 
the  Fifth  Circuit  on  October  4th,  191 5,  and  seems  to 
be  the  latest  decision  of  any  of  the  United  States  courts 
that  bears  upon  the  subject  at  hand.  It  is  the  case  of 
Latham  v.  United  States,  226  Fed.  Rep.  420.  The 
defendant  was  convicted  for  devising:  a  fraudulent 
scheme  for  obtaining  money,  etc.,  bv  means  of  the  post- 
office.  In  aro^ument  the  defendant's  counsel  commented 
upon  the  fact  that  only  one  witness  had  been  produced 
to  show  that  any  money  had  been  received,  etc.,  a 
proper  comment  (as  the  court  says)  on  his  part.  The 
district  attorney  in  closing^  the  case  for  the  Govern- 
ment, made  the  statement  that,  had  the  train  not  been 
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three  hours  late  he  would  have  had  another  witness, 
w^ho  would  have  testified  that  he  also  had  been  de- 
frauded. The  defendant's  counsel  immediately  ob- 
jected, and  the  objection  was  sustained  by  the  court 
and  the  jury  properly  cautioned  not  to  consider  said 
statement  of  counsel. 

The  court  in  discussing-  the  remarks  of  the  district 
attorney  uses  the  following;  lang-uage,  wdiich  we  re- 
spectfully submit,  in  view  of  the  circumstances  in  the 
case  at  bar  and  the  fact  that  the  objectionable  testi- 
mony was  the  only  evidence  offered  which  tended  to 
show^  any  persuasion  on  the  part  of  defendant,  applies 
with  ^reat  force  to  our  contention : 

"The  almost  unbroken  line  of  authorities  hold 
that  it  is  to  the  action  of  the  court  upon  the  objec- 
tion to  which  error  may  be  assigned;  that,  if  the 
court  stops  counsel  and  cautions  the  jury  this  cures 
the  violation  of  the  defendant's  right  to  a  trial  and 
verdict  on  the  testimony  of  witnesses,  and  not 
statements  of  counsel  not  based  on  testimony.  And 
in  ordinary  cases  this  is  the  correct  rule.  Yet  in 
each  of  the  cases  expressions  will  be  found  which 
militate  against  this  view  in  exceptional  cases. 

"Every  one  must  realize  that  there  are  excep- 
tional cases  where,  although  the  court  does  stop 
counsel  and  does  caution  the  jury,  the  impression 
has  been  made  by  the  remarks  of  counsel,  and  al- 
though the  jury  honestlv  try  to  ignore  that  im- 
pression, it  still  enters  into  and  forms  a  part  of 
the  verdict.  In  such  cases  the  trial  court  should 
set  aside  the  verdict  on  motion  for  a  new  trial. 
The  language  of  Justice  Fowler,  in  Tucker  v. 
Henniker,  41  N.  H.  325,  is  i)ertinent,  and  applies 
with  p-reat  force  to  criminal  prosecutions: 
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"  'Yet  tlie  necessary  effect  is  to  brino^  the  state- 
ments of  counsel  to  bear  upon  the  verdict  with 
more  or  less  force,  according  to  circumstances ;  and 
if  they  in  the  slightest  deg-ree  influence  the  finding-, 
the  law  is  violated,  and  the  purity  and  impartiality 
of  the  trial  tarnished  and  weakened.  *  *  >{=  j^- 
is  unreasonable  to  believe  the  jury  will  utterly  dis- 
regard them.  They  may  struggle  to  disregard 
them.  They  may  think  they  have  done  so,  and 
still  be  led  involuntarily  to  shape  their  verdict 
under  their  influence.     *     *     *> 

"*  *  *  While  the  fact  that  anyone  was  actu- 
ally defrauded  may  not  have  been  material,  yet  the 
fact  that  people  may  have  been  defrauded  by  the 
scheme  would,  necessarily,  have  had  great  weight 
with  a  jury  in  arriving  at  their  conclusion  that  a 
scheme  had  been  formed  with  intent  to  defraud. 
It  seems  to  me  impossible  to  say  that  the  remarks 
of  the  district  attorney  were  not  prejudicial  to  the 
defendant's  right  to  a  verdict  on  the  testimony  of 
witnesses." 

In  the  case  at  bar  the  testimony  of  Louise  Bordeau 
of  what  her  recollection  was  of  the  wording  of  the 
contents  of  the  telegram  to  the  effect  that  it  was 
"about  a  house  with  a  dance  hall,  kitchen  and  bar  and 
five  rooms  in  connection.  Looks  like  a  good  proposi- 
tion. Will  finance  everything.  Will  split  fifty-fifty," 
and  "That  everything  ready.  Leave  Thursday  or  Fri- 
day," and  both  telegrams  signed  by  "Jim,"  would  cer- 
tainly be  very  much  more  prejudicial  to  the  rights  of 
the  defendant  and  particularly  the  right  to  have  intro- 
duced against  him  the  best  evidence,  than  the  statement 
of  the  district  attorney  in  the  case  above  quoted. 
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\\'e  submit  in  conclusion  that  the  action  of  the  court 
in  instructino-  the  jury  in  this  case  to  disreo^ard  the 
prejudicial  and  damaging-  testimony  of  Louise  Bordeau 
did  not  in  fact  cure  the  error  of  the  court  in  permitting 
her  to  testify.  The  injury  was  too  deeply  fixed  in  the 
minds  of  the  jurors  to  be  eradicated,  and  as  said  in  the 
case  of  Drury  v.  Territory,  60  Pac.  loi : 

"In  cases  where  improper  prejudicial  evidence 
has  been  permitted  to  go  to  the  jury  upon  a  wrong 
theory,  or  under  a  mistake  of  the  court  as  to  the 
law,  or  upon  the  contention  by  the  prosecution 
that  it  will  later  be  made  competent  by  proof  of 
other  facts,  which  are  not  proven,  and  the  evidence 
thus  introduced  is  of  a  character  to  prejudice  the 
jurors  against  the  defendant,  and  to  make  a  fixed 
impression  on  the  minds,  and  it  is  not  reasonably 
probable  that  the  verdict  would  have  been  the 
same  had  this  illegal  evidence  not  been  intro- 
duced," 

a  judgment  of  conviction  should  not  be  sustained  and 
that  this  court  in  all  fairness  to  this  defendant  should 
unhesitatingly  set  aside  the  verdict. 

POINT  THREE, 


The  Court  Erred  in  Overruling  the  Objections  of  the 
Defendant  to  the  Admission  of  U.  S.  Exhibits  III 
and  IV. 

The  i)laintifF  in  error  did  not  assign  the  above  point 
as  an  error  in  his  assignment  of  errors,  but  inasmuch 
as  the  documents  admitted  relate  to  certain  telegrams 
alleged  to  have  been  sent  by  the  defendant,  the  matter 
becomes   exceedingly  important  when  considered   with 
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the  admission  of  the  testinioiiv  of  Louise  Bordeau  in 
reference  to  the  contents  of  the  telegrams  received  by 
Vida  Rog^ers,  and  we  therefore  respectfully  request 
this  Honorable  Court  to  review  the  matter  here  com- 
plained of,  under  the  rule  of  this  court  that  it  may,  at 
its  option,  notice  a  plain  error  not  assigned. 

The  witness  F.  A.  Bennett,  manager  of  the  Western 
Union  Telegraph  Company  in  San  Diego,  after  testify- 
ing that  the  defendant  had  opened  a  charge  account 
with  the  company  on  May  24,  191 5  [see  U.  S.  Exhibit 
No.  I  and  Tr.  pp.  53-54],  was  shown  a  purported  tele- 
gram [Tr.  p.  55]  which  he  testified  had  been  tele- 
phoned in  to  the  office  in  San  Diego  by  somebody  to 
be  sent  [Tr.  p.  55]  and  that  the  telephone  message  had 
been  received  by  an  employee  of  the  company,  one 
Hartley  Shaw,  who  was  the  person  that  wrote  out 
what  was  in  the  record  of  the  receipt  of  the  telegram. 
[Tr.  p.  62.] 

The  purported  telegram  was  marked  U.  S.  Exhibit 
No.  2  for  Identification,  and  the  witness  was  then 
shown  a  bill  which  he  testified  was  a  copy  of  a  bill  ren- 
dered the  defendant  for  the  month  of  November,  191 5. 
This  bill  was  marked  U.  S.  Exhibit  No.  3  for  Identi- 
fication. Another  document,  testified  to  by  the  witness 
as  being  a  "daily  cash  record,"  was  marked  U.  S.  Ex- 
hibit No.  4  for  Identification.  The  witness  then  testi- 
fied that  the  documents  marked  for  identification  were 
regular  routine  records  of  the  Western  Union  office 
in  San  Diego,  but  that  he  did  not  make  up  the  records 
himself  and  that  "all  I  know  about  it  is  simply  what  I 
find  in  the  records.  Personally  I  didn't  have  anything 
to  do  with  it.     As  far  as  I  know  the  records  are  ac- 
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citrate;  there  is  a  slight  chance  that  they  may  not  be." 
fTr.  p.  58.] 

The  bill  and  daily  cash  receipts  marked  as  aforesaid 
respectively,  U.  S.  Exhibits  III  and  IV,  were  then 
offered  in  evidence  by  the  Government  [see  Tr.  bottom 
^f  P-  57] 5  received  by  the  court  over  the  objection  of  the 
defendant  that  each  of  them  was  "incompetent,  irrele- 
vant and  immaterial  and  not  the  best  evidence  and 
hearsay"  [Tr.  p.  58],  and  marked  U.  S.  Exhibits  III 
and  IV.     [See  Tr.  pp.  60-61.] 

After  the  admission  of  the  documents,  as  shown  by 
the  minutes  of  trial  on  November  21,  1916  [Tr.  p.  23], 
there  was  considerable  argument  as  to  the  admissibility 
of  the  evidence,  and  finally  the  jury  was  recalled  into 
court  and  the  case  continued  until  the  next  day. 

On  the  next  day  the  Government  called  as  a  witness 
one  Myrl  Stetzel,  a  clerk  of  the  Western  Union  Com- 
pany in  San  Die.oo  in  the  month  of  November,  IQ15. 
She  testified  that  U.  S.  Exhibit  No.  Ill  was  a  carbon 
copy  of  a  bill  for  tele.s:Tams  for  the  month  of  November 
and  that  the  original  thereof  was  addressed  and  mailed 
to  T-  B.  Miller,  Victoria  Apartments.  That  she  fnade 
the  hill  out  from  the  telei^^rams  on  file  in  the  offke;  that 
the  document  does  not  show  what  year  it  was  made 
out  and  that  the  date  was  on  the  original  bill,  but  not 
coi)ied  on  the  copy.  [Tr.  p.  63. 1  That  the  carbon 
copy  of  the  bill  is  simply  a  copy  of  that  part  of  the  bill 
that  she  wrote  and  rendered,  and  that  there  was  other 
printed  matter  on  the  bill  that  was  rendered  that  does 
not  appear  on  the  carbon  copy  (U.  S.  Exhibit  3)  and 
that  the  bill  rendered  had  a  date  on  it  and  U.  S.  Ex- 
hibit No.  Ill  does  not.     That  when  she  went  to  make 
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up  the  bill,  she  made  it  up  from  what  purported  to  be 
a  telegram  which  was  taken  over  the  telephone,  and 
which  purported  tele.s^ram  she  did  not  know  how  got 
into  the  office,  or  who  wrote  it,  or  where  it  came  from. 
That  she  just  found  it  among  the  files  in  the  office,  and 
following  her  usual  course  of  business  made  the  bill 
(U.  S.  Exhibit  3)  from  the  information  that  was  con- 
tained on  the  purported  telegram.     [Tr.  p.  65.] 

That  she  had  no  personal  information  from  any 
source  whatsoever  as  to  the  amount  of  the  charge,  or 
when  it  zvas  made  or  anything  else,  except  zvhat  she  ^ot 
from  the  telegram  she  found  in  the  oHfice,  which  tele- 
gratn,  according  to  the  rules  of  the  office,  indicates  that 
it  zvas  telephoned  into  the  office.  Also  that  the  tele- 
gram zvas  in  the  handzvriting  of  one  Hartley  Shaw. 
[Tr.  p.  66.] 

Etta  Naylor,  cashier  of  the  Western  Union  Com- 
pany in  San  Diego  in  November,  1915,  was  then  called 
and  shown  I  J.  S,  Exhibit  No.  4,  which  she  testified  was 
the  cash  register  for  December  9th  and  was  in  her 
handwriting.  The  following  question  was  then  asked 
by  the  United  States  attorney : 

*'Q.  I  will  show  you  a  carbon  copy  of  a  bill 
which  has  been  introduced  in  evidence  as  United 
States  Exhibit  No.  3  and  ask  you  if  you  can  show 
from  the  Exhibit  No.  4  whether  or  not  the  Exhibit 
No.  3,  the  bill,  has  been  paid?" 

To  which  question  plaintiff  in  error  objected  on  the 
grounds  that  it  was  "incompetent,  irrelevant  and  im- 
material, and  asking  for  a  conclusion  of  the  witness." 

The   objection   was   overruled   and   the   witness   an- 
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swered  '*Yes,  sir,  that  is  my  handwritino",  and  it  pays 
this  bill"     [Tr.  pp.  67-68.] 

On  cross-examination   fTr.  pp.  68-69]   she  testified 
as  follows : 

"I  have  no  independent  recollection  of  the  pay- 
ment of  that  bill.  All  that  I  know  about  it  is  that 
I  find  it  in  the  record  kept  by  me,  and  the  record 
shows  it  was  paid.  I  assume  that  the  $2.53  is  the 
amount  of  the  bill  for  the  month  before,  because 
it  is  the  same  amount.  If  another  individual,  or 
the  same  individual,  paid  the  same  amount  for 
some  other  purpose,  it  would  appear  on  my  cash 
just  the  same.  I  do  not  know  who  paid  that  bill, 
and  I  have  no  knowledg^e  of  how  it  was  paid.  I 
haven't  any  idea  whether  it  was  paid  in  cash  or 
bv  check,  or  by  what  individual.  1  don't  know 
how  the  bill  went  out  to  the  person  who  paid  it, 
if  it  ever  did  12:0  out,  because  I  don't  handle  that 
part  of  the  work.  All  I  know  is  what  the  record 
shows,  and  the  record  shows  that  on  December 
gth  J.  B.  Miller  is  credited  with  cash,  $2.53." 

From  the  above  testimony  it  is  seen  that  the  bill  for 
telegrams  for  the  month  of  November  issued  to  J.  B. 
Miller  (U.  S.  Exhibit  No.  3)  was  made  up  by  the 
clerk,  in  the  ordinary  routine  of  the  office  business,  from 
what  purports  to  be  a  telegram  which  somebody  com- 
municated over  the  telephone  to  Hartley  Shaw,  a  clerk 
in  the  office  of  the  Western  Union  Company,  who  re- 
duced the  purported  message  to  writing.  There  was 
no  evidence  offered  as  to  who  tele])honed  the  message 
to  the  Western  Union  office,  nor  does  it  appear  what 
the  contents  of  the  purported  telegram  was,  or  that  it 
was,  in  anv  way,  connected  with  the  defendant. 
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The  purported  telegram  so  received  over  the  tele- 
phone was  not  admitted  in  evidence,  and  we  submit 
that  not  only  was  there  no  foundation  laid  for  the  ad- 
mission of  U.  S.  Exhibit  No.  3,  but  that  its  admission 
in  evidence  was  incompetent,  irrelevant  and  immaterial 
for  any  purpose.  When  taken  into  consideration  with 
the  prejudicial  testimony  of  Louise  Bordeau,  U.  S. 
Exhibit  No.  3  certainly  was  extremely  prejudicial  to 
the  defendant's  rights  to  be  tried  by  legal  evidence. 

And  this  likewise  applies  to  U.  S.  Exhibit  No.  4. 
The  witness  who  prepared  this  document  was  permitted 
to  state  her  conclusion  that  U.  S.  Exhibit  No.  3,  the 
bill,  had  been  paid,  when  it  is  shown  by  her  cross- 
examination  that  all  she  knew  about  its  alleged  pay- 
ment was  that  the  record  showed  its  payment,  and  that 
she  personally  did  "not  know  who  paid  that  bill,"  or 
"how  it  was  paid,"  or  whether  it  was  paid  by  cash,  or 
by  check,  or  by  what  individual,  and  that  all  that  she 
did  know  concerning  the  matter  was  that  U.  S.  Ex- 
hibit No.  4  shows  that  on  December  9  J.  B.  Miller  was 
credited  with  cash  $2.53,  and  that  she  assumed  that 
the  $2.53  vv^as  the  amount  of  the  bill  for  the  month  of 
November,  for  the  sole  and  only  reason  that  it  was  the 
"same  amount"  as  the  amount  appearing  on  U.  S. 
Exhibit  No.  3. 

\Vq  insist  that  the  action  of  the  court  in  permitting 
Etta  Naylor  to  state  her  conclusion  as  to  whether  or 
not  U.  S.  Exhibit  No.  3  had  been  paid  is  too  clearly 
erroneous  for  any  extended  discussion  or  citation  of 
authorities.  The  testimony  of  the  witnesses  as  shown 
bv  the  transcript,  and  as  set  forth  in  substance  above, 
shows  clearlv  that  it  was  not  the  best  evidence  of  the 
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payment  of  any  bill  but  merely  a  conclusion  of  the  wit- 
ness, ;the -effect  of  stating:  such  conclusion  beino-  but  to 
further  impress  upon  the  minds  of  the  jury  the  testi- 
mony of  Louise  Bordeau  in  reference  to  the  telegrams. 

iA.bsoluteiy  no  evidence  stands  in  the  record  connect- 
ino^,  or  even  tending^  to  connect,  the  defendant  with  any 
bill  for  telegrams  issued  to  J.  B.  Miller  for  the  month 
of  November,  nor  is  there  any  evidence  that  J.  B. 
Miller  paid  any  bill  for  telegrams  issued  in  that  month. 
We  see  no  way  that  these  exhibits  could  properly  be 
introduced  without  in  some  manner  connecting-  them 
with  the  defendant,  or  by  some  proof  first  shown  that 
the  telegrams  were  sent;  that  they  were  sent  by  the 
defendant  in  this  case;  that  their  contents  was  mate- 
rial and  relevant  to  issues  here  involved  and  that  they 
had  been  paid  for  by  the  defendant  or  by  someone  else 
with  his  knowledge. 

We  insist  that  their  admission  violated  each  and 
every  ground  of  our  objection  to  their  introduction  and 
that  they  were  incompetent,  irrelevant  and  immaterial, 
not  the  best  evidence  and  hearsay. 
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POINT  FOUR. 


The  Court  Erred  in  Denying  Defendant's  Motion  to  In- 
struct the  Jury  to  Find  a  Verdict  of  Not  Guilty,  on 
the  Ground  of  the  Insufficiency  of  the  Evidence  to 
Sustain  a  Conviction. 


POINT  FIVE. 


The  Court  Erred  in  Rendering  Judgment  Against  the 
Defendant  for  the  Reasons  Set  Forth  in  Paragraphs 
VI,  VII,  VIII  and  IX  of  the  Assignments  of  Erfor. 
(Tr.  pp.  102-103.) 

The  above  errors  are  all  based  upon  the  insufficiency 
of  the  evidence  to  sustain  the  conviction  of  the  defend- 
ant by  the  jury,  and  will  therefore  be  discussed  to- 
gether. 

In  presenting^  this  particular  matter,  plaintiff  is  not 
unmindful  of  the  rule  that  if  there  is  any  evidence 
whatsoever  to  sustain  the  verdict,  this  court  will  not 
disturb  the  verdict  of  the  jury.  But  plaintiff  in  error 
proposes  to  show  by  a  resume  of  all  the  evidence  intro- 
duced that  this  is  one  case  where  a  reading  of  the 
record  will  not  only  convince  one  of  the  strength  of 
the  point  raised,  but  will  show  conclusively  that  the 
jury  was  led  to  convict  the  defendant  by  reason  of  the 
erroneous  admission  of  the  prejudicial  evidence  herein- 
before discussed. 

It  must  not  be  forg^otten  in  discussing  the  actual 
evidence  standing  in  the  record  that  the  court  struck 
out  all  of  the  testimony  of  the  witness  Louise  Bordeau 
in  reference  to  the  contents  of  the  telegrams. 
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Also  it  must  be  kept  in  mind  that  to  sustain  the  con- 
viction there  must  be  some  evidence  of  the  following 
elements  of  the  offense: 

1st.  That  the  defendant  persuaded,  induced  or  en- 
ticed Vida  Rogers  to  go  from  San  Francisco  to  Tia 
Juan  a. 

2nd.  That  he  intended  that,  and  his  purpose  in  so 
persuading  her,  etc.,  was  that  she  should  and  would, 
when  and  after  she  reached  Tia  Juana,  personally  en- 
gage in  prostitution,  debauchery,  or  some  other  im- 
moral i)ractice  of  the  same  sort  or  kind. 

With  these  considerations  in  mind,  let  us  examine 
the  testimony  of  the  witnesses  against  the  defendant. 

The  witness,  Louise  Bordeau,  testified  in  substance 
that  she  was  a  prostitute  following,  in  the  month  of 
July,  191 5,  her  vocation  in  a  house  of  prostitution  at 
No.  43  Washington  alley,  in  the  city  of  San  Fran- 
cisco, conducted  by  Vida  Rogers.  [Tr.  p.  36.]  That 
she  first  met  the  defendant  in  the  summer  time,  when 
she  was  working  in  the  house  of  prostitution.  That 
Vida  Rogers  introduced  him  to  her;  that  she  only  saw 
him  there  perhaps  three  or  four  times  in  all  the  time 
she  was  working  at  Washington  alley.  That  the  next 
place  she  saw  the  defendant  was  in  Tia  Juana.  fTr. 
p.  43  1  That  on  the  first  day  after  Thanksgiving. 
191 5,  she,  in  companv  with  Vida  Rogers,  left  San 
Francisco  and  went  by  train  to  San  Diego. 

That  when  she  reached  Tia  juana  she  engaged  in 
prostitution  in  the  "Palace,"  the  house  of  prostitution 
run   bv   \'ida    Rogers,   the   landlady.      That   when   the 
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house  was  first  new  she  saw  the  defendant  there  quite 
often.  That  Vida  Rogers  was  required  to  g^et  a  Hcense 
to  run  the  house,  which  hcense  was  issued  by  the 
Mexican  Government.  That  on  the  day  she  arrived  in 
San  Die^o  with  Vida  Rogers  the  defendant  was  at  the 
train  and  talked  with  Vida  Rogers  a  few  minutes  and 
that  some  short  time  later  she  saw  Vida  Rogers  get 
into  a  stage  that  had  a  sign  on  it  that  said  *'To  Tia 
Juana,  Mexico."     [Tr.  p.  69.] 

Dave  Gershon  testified  that  he  had  been  in  Tia  Juana 
about  ten  days  or  two  weeks  ago  and  saw  Vida  Rogers 
at  that  place;  the  balance  of  his  testimony  being  contra- 
dictory statements  as  to  whether  he  did  or  did  not 
have  a  subpoena  to  serve  on  her. 

Ernest  Estudillo  testified  that  he  resided  in  Tia 
Juana  in  November,  191 5;  that  he  knew  a  place  in  Tia 
Juana  called  the  "Palace,"  which  was  a  house  of  pros- 
titution; that  he  knew  the  landlady,  whose  name  was 
Vida ;  that  he  was  sent  by  the  subpref ecto  of  Tia  Juana 
down  to  the  Palace  to  work  there  as  a  policeman  and 
that  he  saw  the  defendant  there  a  good  many  times; 
that  the  defendant  gave  an  order  to  one  Tony  to  pay 
him  his  vvages  and  that  Tony,  who  appeared  to  be  the 
manager,  paid  him  for  his  services. 

Charles  H.  Cousins  testified  that  he  was  a  carpenter 
and  built  the  "Palace"  in  Tia  Juana;  that  the  defend- 
ant authorized  him,  hired  him  and  paid  him  for  build- 
ing it. 
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H.  M.  Stanley,  a  police  officer  in  San  Diego,  testified 
that  he  knew  the  "Palace"  and  that  it  was  a  house  of 
prostitution.  Also  that  he  knew  the  defendant,  with 
whom  he  had  a  conversation  in  which  the  defendant, 
in  answer  to  a  question  asked  him  by  the  witness,  said: 
"I  will  see  my  landlady  and  she  may  give  you  this  in- 
formation"; also  that  the  defendant  said,  when  cau- 
tioned by  the  witness  in  reference  to  the  "Palace": 
**Well,  I  am  in  the  clear;  I  don't  run  it  but  my  land- 
lady runs  it  for  me." 

Julian  Cliff  testified  that  in  November,  191 5,  he  was 
manager  of  the  Victoria  Apartments  in  San  Diego  and 
that  the  defendant  occupied  an  apartment  at  that  place 
at  that  time.  That  the  defendant  had  the  house  system 
telephone  in  his  apartment,  which  was  connected  up 
with  the  exchange;  that  the  special  connection  was 
made  either  at  Mr.  or  Mrs.  Miller's  request.  That  the 
office  'phone  of  the  Victoria  Apartments  was  Main 
3857  and  the  numl)er  of  the  'phone  in  the  defendant's 
apartment  was  Main  6626. 

Arthur  Mosedale  testified  that  he  was  employed  by 
the  telephone  company  in  San  Diego  and  on  October 
II,  1915,  installed  a  telephone  in  the  defendant's  apart- 
ment at  the  Victoria  Apartments,  the  number  of  which 
was  Main  6626. 

F.  A.  Bennett,  Etta  Naylor  and  MyrI  Stetzel  testified 
that  they  were  employed  by  the  Western  Union  Tele- 
graph Company  at  San  Diego  and  gave  explanatory 
testimony  concerning  United  States  Exhibits  I,  Til 
and  TV.     In  substance  their  testimony  was  to  the  ef- 
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feet  that  the  records  were  true  and  correct  to  the  best 
of  their  knowled.q:e  and  that  U.  S.  Exhibits  III  and  IV 
were  taken  from  and  made  up  from  certain  telegrams 
which  were  marked  for  identification,  but  which  the 
court  refused  after  objections  to  admit  in  evidence. 
The  testimony  of  these  witnesses  is  more  fully  dis- 
cussed in  detail  under  the  point  raised  as  to  the  error 
of  the  court  in  admitting:  in  evidence  United  States 
Exhibits  I,  III  and  IV  and  is,  therefore,  in  order  to 
avoid  repetition,  not  set  forth  here. 

An  examination  of  the  transcript  will  show  that  the 
substance  of  the  testimony  of  all  the  witnesses  in  the 
case  is,  upon  all  salient  points,  hereinabove  set  forth  in 
full. 

If  there  is  one  sinole  shred  or  particle  of  evidence 
in  this  case  which  can,  by  the  strong-est  stretch  of  the 
imagination,  be  gleaned  from  the  record  that  points 
to  any  persuasion,  or  inducement,  or  enticement,  on 
the  part  of  the  defendant,  of  Vida  Rogers  to  go  from 
San  Francisco  to  Tia  Juana,  we  would  certainly  be 
most  pleased  if  the  United  States  attorney  will  point  it 
out  to  us  in  the  brief  he  files  herein. 

And  likewise,  if  there  is  a  single,  solitary  shred  of 
evidence  in  this  record  that  the  defendant  had  the  in- 
tent and  purpose  that  Vida  Rogers  should  engage  in 
the  prastice  of  prostitution,  or  debauchery,  or  manage 
a  house  of  prostitution,  in  Tia  Juana,  or  elsewhere,  it 
would  be  gratifying  to  us  to  know  where  that  evidence 
can  be  found. 

In  the  case  of  Welsch  v.  United  States,  220  Fed. 
269,  it  is  said: 
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"Undoubtedly,  the  gist  of  the  alleoed  offense  is 
the  intention  which  underHes  words  and  acts  and 
.s;"ives  them  significance." 

See  also  decision  in  Johnson  v.  U.  S.,  215  Fed.  679- 
683. 

And  in  the  Athanasaw  case  the  Supreme  Court  of 

the  United  States  approved  the  instructions  of  the  trial 

court  to  the  jury  that : 

"The  intent  and  purpose  of  the  defendant  at  the 
time     -'f     ^-     ^     [^  i\-^Q  yei-y  ^-jg^  ^j-^j  question  of 

this  case." 

The  late  case  of  Gillette  v.  United  States,  236  Fed. 

215,   in   holdinjD'  that  the  evidence   was   insufficient   to 

warrant  a  conviction,  uses  this  lang-uage: 

"When  the  girl  arrived  in  Moorehead  (it  was 
proven  in  this  case  that  Gillette  had  persuaded 
her  to  go),  the  offense  with  which  Gillette  was 
charged  was  complete,  providino;  the  requisite  in- 
tent and  purpose  was  behind  the  journey.  *  *  * 
His  intent  and  purpose,  of  course,  must  be  found 
from  his  acts,  declarations  and  conduct.  There  is 
no  evidence  to  show  that  Gillette,  at  the  time  he 
asked  the  ,girl  to  come  to  Moorehead,  had  the  in- 
tent and  purpose  that  the  girl  should  eng^ag^e  in 
the  practice  of  debauchery  and  illicit  sexual  inter- 
course, and  hence  the  charge  made  by  the  indict- 
ment was  not  proven.  Taking-  these  facts  into 
consideration,  we  are  of  the  opinion  that  there  is 
not  substantial  evidence  to  sustain  the  conviction." 

There  can  be  no  doubt  that  the  defendant  built  a 
building-  in  Tia  [nana,  and  that  the  place  was  used  as 
a  house  of  prostitution,  but   there  is  no  evidence  that 
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the  defendant  ran  it,  or  that  he  owned  it,  or  partici- 
pated in  any  way  in  its  profits.  But  assuminor  that  he 
did  own  it,  would  it  be  unlawful  to  permit  prostitution 
to  be  carried  on  in  it  in  a  country  where  that  business 
is  reco.^nized  by  the  law  as  a  le.e^itimate  business  and 
licensed  as  such? 

Louise  Bordeau  testified  that  the  license  to  run  the 
house  was  procured  by  Vida  Rogers;  that  she  also  was 
licensed  to  sell  liquors  and  tobacco,  but  the  charo^e  in 
this  case  is  not  that  the  defendant  had  built  a  house 
in  Tia  Juana  which  was  conducted  by  Vida  Rogers  as 
a  house  of  prostitution,  but  that  the  defendant  per- 
suaded and  induced  Vida  Rogers  to  come  from  San 
Francisco  to  Tia  Juana  for  the  immoral  purpose  of 
m.anaging  the  house. 

Where  is  the  evidence  showing  that  the  defendant 
persuaded  her  to  come? 

There  is  not  a  witness  in  the  case  who  testified  con- 
cerning any  persuasion  or  inducement  on  the  part  of 
the  defendant.  The  witness  Louise  Bordeau  had  seen 
the  defendant  only  on  three  or  four  occasions  before 
she  left  San  Francisco,  in  November,  191 5,  and  these 
occasions  were  months  prior  to  Thanksgiving  day  in 
November,  191 5.  She  does  not  even  testify  as  to  hav- 
ing had  a  single  conversation  with  him,  either  in  San 
Francisco,  Tia  Juana  or  elsewhere.  After  meeting  him 
in  San  Francisco  in  July,  191 5,  she  testifies,  as  shown 
on  page  43  of  the  transcript,  that  "The  next  place  I 
saw  the  defendant  was  in  Tia  Juana.''  Later  on,  as 
the  last  witness  to  testify,  she  was  recalled  and  stated 
that  when  she  and  Vida  Rogers  arrived  in  San  Diego 
the  defendant  was  at  the  train  for  a  very  few  minutes. 
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She  could  not  recall  an}'  conversation  held  there  by  the 
defendant,  and  said  in  reference  thereto,  ''It  was  just 
'hello';  that  is  all  I  know."  In  view  of  her  previous  tes- 
timony that  she  never  saw  the  defendant  from  the  time 
she  had  met  him  months  ago  in  San  Francisco,  until 
she  saw  him  in  Tia  Juana,  we  cannot,  in  view  of  her 
lack  of  information  concerning  what  happened  at  the 
depot  in  San  Diego,  believe  that  she  told  the  truth  in 
regard  to  seeing  the  defendant  there  at  that  time.  But 
whether  she  did  or  not,  it  is  immaterial  and  is  only 
mentioned  here  for  the  purpose  of  showing  what  little 
reliance  can  be  placed  upon  her  testimony. 

Further  comment  on  the  testimony  of  the  witnesses 
Clifif,  Gershon,  Cousins,  Mosedale,  Naylor,  Stetzel  and 
Bennett  is  unnecessary  and  would  be  trifling.  Nothing 
in  what  they  said  goes  to  the  support  of  any  of  the 
elements  of  the  offense  charged. 

Nor  can  the  Government  obtain  any  solace  or  com- 
fort from  the  testimony  of  the  witnesses  Estudillo  and 
Stanley.  The  former  merely  testified  that  he  was  a 
policeman,  sent  down  to  the  house  by  the  subprefecto 
of  Tia  Juana,  and  was  paid  for  his  services  by  one 
Tony,  who  was  the  Imrtender  and  appeared  to  be  the 
manager.  Also,  that  Mr.  Miller  gave  an  order  to  Tony 
to  pay  him ;  and  Stanley  testified  that  he  had  a  conver- 
sation with  the  defendant,  wherein  he  stated  that  his 
landlady  ran  the  house  for  him. 

But  again,  we  must  remember  that  the  defendant 
was  not  tried  for  building  a  house  which  he  may  or  may 
not  have  owned,  or  which  may  or  may  not  have  been 
leased  to  a  person  who  was  running  it  as  a  house  of 
})rostitution. 
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We  respectfully  submit  that  an  entire  reading  of  the 
record  will  fail  to  disclose  any  evidence  whatsoever 
tendino^  to  show  that  the  defendant  either  persuaded, 
induced  or  enticed  Vida  Rogers  to  go  from  San  Fran- 
cisco to  Tia  Juana,  or  that  he  had  any  intention  what- 
soever that  she  would  engage  in  the  practice  of  prosti- 
tution or  debauchery,  or  any  other  immoral  practice 
within  the  meaning  and  purview  of  section  3  of  the 
statute. 

POINT  SIX. 


Instructions. 

The  court  erred  in  instructing  the  jury  as  follows: 

''You  are  instructed  that  before  you  can  convict 
the  defendant  in  this  case,  the  proof  must  satisfy 
you  beyond  a  reasonable  doubt  of  the  following 
facts : 

First.  That  the  defendant  did  knowingly,  un- 
law^fully  and  wilfully  persuade,  induce  or  entice 
Vida  White,  alias  Vida  Rogers,  to  go  from  the  city 
of  San  Francisco,  California,  or  other  place  in  the 
state  of  California,  to  the  town  of  Tia  Juana, 
Mexico ; 

Second.  That  in  so  going,  the  said  Vida  White, 
alias  Vida  Rogers,  went  upon  the  line  or  route  of 
the  Southern  Pacific  Railroad  Company,  a  common 
carrier  from  the  city  of  San  Francisco,  in  the 
course  of  her  journey,  and  that  she  went  by  auto- 
mobile stage,  a  common  carrier  from  the  city  of 
San  Diego,  California,  to  the  town  of  Tia  Juana, 
Mexico,   and  not  otherwise. 

It  is  not  necessary,  1  charge  you,  for  the  Gov- 
ernment to  show  that  she  went  all  the  way  from 
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the  city  of  San  Francisco  to  the  city  of  San  Diego 
on  tlie  Southern  Pacific  Railroad.  The  important 
thin.s;-  in  this  connection  is  that  she  traveled  by  a 
common  carrier,  eng-a.s^ed  in  foreign  commerce  on 
her  route,  after  she  had  been  persuaded,  induced 
or  enticed,  as  aforesaid. 

Third.  That  at  the  time  the  defendant  so  per- 
suaded, induced  or  enticed  said  Vida  White,  alias 
Vida  Rogers,  to  go  to  Tia  Juana,  Mexico,  from  the 
state  of  California,  it  was  for  the  purpose  of  prosti- 
tution, debauchery,  or  some  other  immoral  purpose 
of  the  same  sort  and  kind,  and  that  the  defendant 
intended  that  Vida  White,  alias  Vida  Rogers, 
should  and  would,  when  and  after  she  reached  Tia 
Juana,  in  the  republic  of  Mexico,  personally  engage 
in  ])rostitution,  debauchery,  or  some  other  immoral 
practice  of  the  same  sort  and  kind.  And  I  instruct 
you  in  this  connection  that  if  the  said  Vida  White, 
alias  Vida  Rogers,  was  placed  by  the  defendant  in 
a  house  of  prostitution  in  the  town  of  Tia  Juana, 
for  the  purpose  of  having  her  remain  therein,  and 
for  the  purpose  of  having  her  manage  a  house  of 
prostitution  as  landlady  or  superintendent,  that 
that  is  an  immoral  purpose  within  the  meaning' 
of  the  law.  It  is  not  necessary  for  the  Government 
to  prove  that  the  defendant  paid  any  part  of  the 
expenses  of  the  said  Vida  White,  alias  Vida 
Rogers,  in  going  to  said  Tia  Juana,  Mexico."  |  '!>. 
pp.  7.S-76.I 

The  third  subdivision  of  the  al)Ove  instruction,  we 
contend,  is  erroneous.  In  one  breath  the  court  charges 
that  before  the  defendant  can  be  convicted,  the  jury 
must  be  satisfied  that  the  defendant  "intended  that 
Vida  White,  alias  \'ida  Rogers,  should  and  would, 
when  and  after  she  reached  Tia   [nana,  in  the  republic 
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ot  Mexico,  personally  engui^e  in  prostitution,  debauch- 
ery, or  some  other  purpose  of  the  same  sort  and  kind," 
and  in  the  next  breath  charg-es  that  "if  the  said  Vida 
White,  alias  Vida  Rogers,  was  placed  by  the  defendant 
in  a  house  of  prostitution  in  the  city  of  Tia  Juana, 
Mexico,  for  the  purpose  of  having  her  remain  therein, 
for  the  purpose  of  having  her  manage  a  house  of  pros- 
titution, as  landlady  or  superintendent  thereon,  that 
that  is  an  immoral  purpose  within  the  meanino;  of  the 
lazv." 

By  this  instruction  the  jury  are  told  that  the  2i*actice 
of  personally  engaging  in  the  business  of  managing  a 
house  of  prostitution,  as  landlady  or  superintendent, 
regardless  of  whether  or  not  the  landlady  or  superin- 
tendent prostitutes  or  debauches  her  own  body,  or  per- 
mits others  to  do  so,  is  an  immoral  practice  of  the  same 
sort  and  kind  as  prostitution  and  debauchery.  With 
this  we  cannot  agree.  There  can  be  no  doubt  that 
the  purpose  of  having  Vida  Rogers  manage  a  house 
of  prostitution  would  be  an  immoral  purpose,  but, 
as  contended  on  our  argument  on  the  demurrer  to 
the  indictm.ent,  the  only  immoral  purpose  or  practice 
that  is  contemplated  by  the  words,  "other  immoral  pur- 
pose" and  "other  immoral  practice,"  is  one  which  is  of 
the  same  sort  or  kind  as  debauchery  and  prostitu- 
tion. 

As  further  shown  by  the  argument  under  point  one, 
supra,  the  courts  have  held  that  "prostitution"  means 
that  the  woman  is  "to  offer  her  bodv  to  indiscriminate 
sexual  intercourse  with  men,  either  for  hire,  or  without 
hire."  (Suslak  v.  United  States,  213  Fed.  914);  and 
that  "debauchery"  is  "used  in  the  statute  with  refer- 
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ence  to  immoral  sexual  relations."     (Gillette  v.  United 
States,  236  Fed.  215.) 

In  every  case  which  has  been  decided,  the  transpor- 
tation of  the  woman  has  been  for  the  sole  purpose  of 
personal  prostitution,  or  personal  debauchery.  Tn  no 
case  has  it  been  decided  that  transportation  for  the  pur- 
pose of  havino;-  women  commit  acts  which  might  eventu- 
ally lead  or  tend  to  their  moral  de.generacy  is  sufficient 
to  justify  prosecution  under  the  act. 

We  submit,  that  the  argument  and  authorities  cited 
in  the  points  raised  under  point  one  herein  are  directly 
applicable,  and  apply  with  great  force  to  the  proposition 
raised  here,  and  we  respectfully  request  the  court  to 
again  read  that  portion  of  this  brief,  keeping  in  mind 
the  parts  of  the  instruction  quoted  above,  and  which 
we  here  complain  of. 

We  also  allege,  that  in  lieu  of  the  last  paragraph  of 
the  above  instruction  given  to  the  jury,  the  court  should 
have  instructed  as  we  requested  in  our  instruction  No. 
21,  which  was  refused.  This  instruction  was  framed  in 
accordance  with  the  holding  of  the  court  in  the  Athana- 
saw  case  (227  U.  S.  326),  in  reference  to  what  proof 
was  necessary  to  convict  under  an  indictment  charging 
a  purpose  of  debauchery.    It  is  as  follows: 

"Tt  is  not  sufficient  to  warrant  a  conviction  of 
the  defendant  that  he  intended  that  Vida  White, 
alias  Vida  Rogers,  should,  after  she  reached  Tia 
fuana,  in  the  republic  of  Mexico,  act  as  landlady 
or  housekeeper  in  a  house  of  prostitution,  or 
manage  or  operate  such  a  house,  unless  it  was 
the  intention  of  the  defendant  that  said  Vida 
White,  alias  Vida  Rogers,  should,  as  a  result  of 
leading  such  a  life,  eventually  give  herself  up  to  a 
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condition  of  debauchery  which  would  eventually 
lead  to  a  course  of  sexual  immorality  on  her 
part.'' 

There  are  other  g^eneral  instructions  requested  by  the 
defendant,  and  refused  by  the  court,  which  instructions 
are  set  forth  in  the  assiionment  of  errors,  and  which  we 
are  of  the  opinion  should  have  been  g'iven  to  the  jury 
by  the  court,  but  owing-  to  the  leng^th  of  this  brief,  and 
our  confidence  in  the  merits  of  the  points  we  have 
already  raised  herein,  we  will  confine  ourselves  to  but 
one  more  instruction,  the  giving  of  which  we  are  con- 
vinced was  a  serious  error. 

The  jury,  after  receiving  their  instructions  from  the 
court,  retired  to  deliberate  at  2:20  o'clock  p.  m.  They 
returned  into  court  at  4:40  p.  m.,  when  the  following 
proceedings  [Tr.  p.  81]  were  had: 

"The  Court:  I  have  a  note,  presented  to  me  by 
the  bailifif  in  charge  of  the  jury,  reading  as  fol- 
lows: 

*Can  the  jury  construe  a  mutual  agreement  to 
be  persuasion  or  inducement?  L.  J.  Bradford,  fore- 
man.' 

Do  you  desire  an  instruction  on  that  subject, 
gentlemen. 

The  Foreman :    We  do. 

The  Court:  The  statute,  as  I  read  it  to  you, 
reads  that  'Any  person  who  shall  knowingly,  per- 
suade, induce,  entice  or  coerce,  or  cause  to  be  per- 
suaded, induced,  enticed  or  coerced,  or  aid  or 
assist  in  persuading,  inducing,  enticing  or  coercing 
any  woman,'  and  so  forth. 

It  is  entirely  proper  for  me  to  instruct  you  on 
the  subject  on  which  you  inquire. 

Now,  according  to  the  Standard  Dictionary,  one 
of  tlie  definitions  of  the  w^ords  'induce'  is  'to  lead 
in,    to   introduce.      Second,   to  draw   on,   to   over- 
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spread.  Third,  to  lead  on,  to  influence,  to  prevail 
on,  to  incite,  to  move  by  persuasion  or  influence. 
Fourth,  to  bring  on,  to  effect,  a  cause;  as  a  fever 
induced  by  fatig-ue  or  exposure/  The  synonyms  of 
this  word  are:  *To  move,  instio^ate,  urge,  impel, 
incite,  press,  influence,  actuate.' 

The  word  'persuade'  means:  'To  influence  or 
gain  over  by  argument,  advice,  entreaty,  expostula- 
tion; to  draw  or  incline  to  a  determination  by  pre- 
senting sufficient  motives.  Second,  to  try  to  in- 
fluence. Third,  to  convince  by  argument  or  by  rea- 
sons ofl^ered  or  suggested  from  reflection;  to  cause 
to  believe.  Fourth,  to  inculcate  by  argument  or 
expostulation,  to  advise,  to  recommend.'  Synonyms: 
*To  convince,  induce,  prevail  on,  win  over,  allure, 
entice.' 

Now  in  the  Law  Dictionary,  the  word  'induce- 
ment' in  contracts  is  'That  the  benefit  or  advan- 
tage which  the  promissor  is  to  receive  from  the 
contract  is  the  inducement  to  make  it.' 

In  criminal  evidence  it  is  'The  motive  which 
leads  or  tempts  to  the  commission  of  crime.' 

Now,  with  those  definitions  in  mind  concerning 
these  words,  T  instruct  you  that  a  consideration  for 
entering  into  an  agreement  is  an  inducement  to 
enter  into  the  agreement.  I  think  probably  you 
understand  the  situation  now." 

The  jury  again  retired  at  5:00  o'clock  p.  m.  fTr.  p. 
S3],  and  returned  again  into  court  a  few  minutes  later; 
to  be  exact,  at  or  about  5:02  o'clock  p.  m.  fTr.  p.  28], 
and  presented  their  verdict.  Through  mistake  and  in- 
advertance  of  counsel,  an  exception  was  not  at  the  time 
reserved  to  the  giving  of  the  above  instruction,  but  it 
was  later  granted  bv  the  court  [see  minutes  of  trial,  Tr. 
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p.  31],  and  while  it  may  be  jjerhaps  irre^^ular,  yet,  in 
view  of  the  quick  return  of  the  jury  with  its  verdict 
after  the  instruction  was  given  to  them,  we  ask  this 
court  to  review  same. 

It  is  apparent  from  the  note  presented  to  the  court 
by  the  foreman  of  the  jury  that  the  jury  had  decided 
in  their  own  minds  that  Vida  Rogers  and  defendant 
had  a  mutual  agreement  concerning  the  running  of  the 
"Palace"  in  Tia  Juana.  The  record  and  transcript 
fails  to  show  any  testimony  from  which  the  jury  could 
draw  this  inference  and  inasmuch  as  there  was  abso- 
lutely no  evidence  show^ing  any  agreement,  or  even  in 
the  slightest  degree  tending  to  show  any  agreement, 
between  Vida  Rogers  and  the  defendant,  we  are  at  a 
loss  to  find  upon  what  basis  or  theory  the  court  in- 
structed it  "that  a  consideration  for  entering  into  an 
agreement  is  an  inducement  to  enter  into  the  agree- 
ment." 

Even  if  there  was  any  evidence  tending  to  show  that 
there  was  an  agreement  between  the  defendant  and 
Vida  Rogers  there  is  no  evidence  showing,  or  tending 
to  show,  that  it  was  made  prior  to  the  time  Vida 
Rogers  left  San  Francisco  and  arrived  in  Tia  Juana, 
or  that  it  was  made  within  the  United  States. 

The  evidence  show^s  that  Vida  Rogers  was  a  woman 
between  35  and  40  years  of  age.  [Tr.  p.  46.]  It  is 
also  shown  that  in  the  month  of  November,  191 5,  she 
was  engaged  in  conducting  a  house  of  prostitution  as 
landlady  thereof  in  the  city  of  San  Francisco  and  no 
doubt,  Vida  Rogers,  had  been  engaged  in  this  nefarious 
practice  for  a  good  many  years.  True,  the  evidence 
shows  that  Vida  Rogers  conducted  a  house  of  prostitu- 
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tion  in  the  city  of  Tia  Juaiia  in  a  l)nilding  which  was 
built  by  defendant  the  next  month  after  Viida  Rogers 
arrived  in  Tia  Juana,  and  if  this  was  evidence  of  any 
ag'reement  (which  in  our  opinion  is  not),  yet,  there  is 
no  evidence  showino;-  or  tending  to  show  that  the  a.s^-ree- 
ment  was  even  started  or  consumated  within  the  boun- 
daries of  the  United  States.  It  is  quite  possible  that 
Vida  Rogers,  seeking-  a  more  lucrative  field,  for  her 
activities,  than  vSan  Francisco  went  voluntarily  to  Tia 
Juana,  where  gambling  and  horse  racing  was  rife, 
and  there  made  an  agreement  freely  and  voluntarily 
and  of  her  own  accord  with  the  party  who  owned  the 
"Palace"  at  that  time  (the  evidence  fails  to  disclose 
who  the  party  was )  to  conduct  that  place  in  any  manner 
or  for  any  purpose  that  she  saw  fit.  Nor  is  there  any 
evidence  to  show  that  any  of  the  acts  of  Vida  Rogers 
were  not  done  ujion  her  own  volition,  or  that  her  jour- 
ney was  not  first  conceived  in  her  own  mind  and  exe- 
cuted of  her  own  accord.  Certainly,  there  is  no  evi- 
dence that  the  defendant  had  anything  to  do  with  what 
she  did,  nor  is  there  any  evidence  to  show  that  he  even 
had  knowledge  of  what  she  was  going  to  do.  Granting 
for  the  sake  of  argument  that  Vida  Rogers  went  from 
San  Francisco  to  Tia  juana  and  there  met  the  defend- 
ant, with  whom  she  made  an  agreement  in  reference 
to  the  leasing  of  the  building  built  by  the  defendant 
for  conducting  it  as  a  house  of  i^rostitution,  yet,  unless 
it  was  shown  that  the  defendant  induced  or  persuaded 
her  to  come  from  San  Francisco  to  Tia  fuana  for  an 
immoral  purpose  there  could  be  no  violation  of  the  law. 
Furthermore,  the  term  inducement,  or  more  properly 
the  word  ''induce"   uscfl  in   the  statute,  refers   to  an 
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intent  on  the  part  of  a  ])erson  to  instigate,  uroe^  impel 
or  influence  a  girl  or  woman  to  go  "from  one  place  to 
another  in  interstate  or  foreign  commerce,"  and  is  in  no 
wise  connected  with  a  "consideration  for  entering  into 
an  agreement"  as  used  in  the  language  of  the  court  in 
the  above  instruction. 

The  question  asked  by  the  jury  in  the  note  it  pre- 
sented to  the  court  was  whether  or  not  the  jury  could 
construe  a  mutual  agreement  to  be  persuasion  or  in- 
ducement and  the  court  instructed  the  jury,  not  upon 
the  subject  of  which  they  inquired,  but  did  instruct  it, 
"that  a  consideration  for  entering  into  an  agreement 
is  an  inducement  to  enter  into  the  agreement." 

We  will  be  pleased  to  have  the  United  States  attorney 
point  out  to  us  in  his  brief  what  the  inducement  in 
reference  to  the  consideration  in  an  agreement  has  to 
do  with  the  inducement  or  persuasion  on  the  part  of 
a  person  in  causing  a  woman  to  go  from  one  place  to 
another  in  foreign  commerce. 

We  most  earnestly  contend  that  the  errors  and 
omissions  occurring  at  the  trial  of  this  cause,  and 
pointed  out  to  the  court  in  this  brief,  should  be  cor- 
rected by  this  Honorable  Court,  and  that  the  verdict 
of  the  jury  in  this  cause  should  be  set  aside. 

Respectfully  submitted, 

Alfred  F.  Macdonald. 
JuD  R.  Rush, 
/Jfforneys  for  Plaintiff  in  Error. 
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BRIEF  OF  DEFENDANT  IN  ERROR. 


ARGUMENT  ON  DEMURRER. 

The  plaintiff  in  error  in  this  case  was  convicted  by  a 
jury  on  the  second  count  of  an  indictment  containing 
two  counts,  the  charging  part  of  the  count  upon  which 
he  was  convicted  reading  as  fohows : 

''That  James  B.  Miller  *  *  *  on  or  about 
the  26th  day  of  November,  191 5,  within  the  South- 
ern Division  of  the  Southern  District  of  Califor- 
nia, and  within  the  jurisdiction  of  this  Honorable 
Court,  did  knowingly,  unlawfully  and  wilfully  per- 
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suade,  induce  and  entice  a  certain  woman,  to-wit: 
one  \^ida  White,  alias  Vida  Roo:ers,  whose  full 
and  true  name  other  than  as  herein  stated,  is  to 
the  g^rand  jurors  unknown,  to  g"o  from  one  place 
to  another  in  foreign  commerce,  that  is  to  say,  to 
go  from  the  city  of  San  Francisco,  state  of  Cali- 
fornia, to  the  town  of  Tia  Juana,  in  the  Republic 
of  Mexico,  via  the  Southern  Pacific  Railroad  Com- 
pany, a  common  carrier,  from  the  said  city  of  San 
Francisco  to  the  city  of  San  Diego,  California,  and 
via  automobile  stage,  a  common  carrier,  from  the 
city  of  San  Diego,  California,  to  the  town  of  Tia 
Juana,  Mexico,  for  a  certain  immoral  purpose, 
to-wit,  for  the  purpose  of  having  said  Vida  White, 
alias  Vida  Rogers,  manage  a  house  of  prostitution 
and  conduct  a  place  where  persons  of  opposite 
sexes  meet  and  have  illicit  sexual  intercourse." 

This  indictment  was  obviously  drawn  under  section 
3  of  the  Act  of  June  25,  19 10,  commonly  known  as 
the  "'Mann  White  Slave  Act,"  said  section  reading  as 
follows : 

"That  any  person  who  shall  knowingly  per- 
suade, induce,  entice,  or  coerce,  or  cause  to  be 
persuaded,  induced,  enticed,  or  coerced,  or  aid  or 
assist  in  persuading,  inducing,  enticing,  or  coerc- 
ing any  woman  or  girl  to  go  from  one  place  to 
another  in  interstate  or  foreign  commerce,  or  in 
any  territory  or  the  District  of  Columbia,  for  the 
purpose  of  prostitution  or  debauchery,  or  for  any 
other  immoral  purpose,  or  with  the  intent  and 
purpose  on  the  i)art  of  such  person  that  such 
woman  or  girl  shall  engage  in  the  practice  of 
prostitution  or  debauchery,  or  any  other  immoral 
practice,  whether  with  or  without  her  consent, 
and  who  shall  thereby  knowingly  cause  or  aid  or 
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assist  in  cansino-  such  woman  or  oirl  to  go  and 
to  be  carried  or  transported  as  a  passenoer  upon 
the  hne  or  route  of  any  common  carrier  or  carriers 
in  interstate  or  foreig'n  commerce,  or  any  territory 
or  the  District  of  Columbia,  shall  be  deemed  .guilty 
of  a  felony  and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  five  thou- 
sand dollars,  or  by  imprisonment  for  a  term  not 
exceeding;  five  years,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court." 

The  plaintiff  in  error  interposed  a  demurrer  to  the 
second  count  of  the  indictment  upon  which  he  was 
convicted  and  assigns  as  error  the  overruling  by  the 
lower  court  of  his  demurrer  to  such  second  count  of  the 
indictment. 

Counsel  for  plaintiff  in  error  argue  but  two  points 
on  their  demurrer,  one  that  the  second  count  of  the  in- 
dictment does  not  state  facts  sufficient  to  constitute  an 
offense  against  the  laws  of  the  United  States,  and  the 
other  that  the  said  second  count  of  the  indictment  does 
not  substantially  conform  to  or  comply  with  the  re- 
quirements of  section  950  of  the  Penal  Code  of  the  state 
of  California,  the  state  in  which  the  lower  court  was 
holden. 

As  to  the  first  ground  of  demurrer  argued  in  the 
brief  of  plaintiff  in  error,  it  will  be  observed  from  a 
careful  reading  of  section  3  of  the  act  under  which  the 
indictment  is  drawn  that  there  are  several  offenses  de- 
scribed therein,  two  of  which  are  as  follows: 

(a)  The  offense  of  knowingly  persuading,  inducing", 
enticing,  or  coercing,  or  causing  to  be  persuaded,  in- 
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ducing,  enticing,  or  coercino-  any  woman  or  girl  to  go 
from  one  place  to  another  in  interstate  or  foreign  com- 
merce, or  in  any  territory  or  the  District  of  Columbia, 
for  the  purpose  of  prostitution  or  debauchery  or  for  any 
other  immoral  purpose. 

(b)  The  ofifense  of  knowingly  persuading,  etc.,  any 
woman  or  girl  to  go  from  one  place  to  another  in 
interstate  or  foreign  commerce,  or  in  any  territory  or 
the  District  of  Columbia,  for  the  purpose  of  prostitution 
or  debauchery,  or  for  any  other  immoral  purpose,  with 
the  intent  and  purpose,  on  the  part  of  such  person,  that 
such  woman  or  girl  shall  engage  in  the  practice  of 
prostitution  or  debauchery  or  any  other  immoral  pur- 
pose, whether  with  or  without  her  consent,  and  who 
shall  thereby  knowingly  aid  or  assist  in  causing  such 
woman  or  girl  to  be  carried  or  transported  as  a  passen- 
ger on  the  lines  or  route  of  any  common  carrier,  etc. 

The  second  count  of  the  indictment  having  followed 
the  language  of  the  statute  in  its  charging  part,  as  to 
the  first  of  these  offenses  above  described,  undoubtedly 
charges  an  ofifense  against  the  laws  of  the  United 
States  if  the  immoral  purpose  as  set  out  in  the  indict- 
ment is  such  an  immoral  purpose  as  is  contemplated 
by  the  statute.  The  immoral  purpose,  as  set  out  in 
the  indictment,  is  "for  the  purpose  of  having  said 
Vida  White,  alias  Vida  Rogers,  manage  a  house  of 
prostitution  and  conduct  a  place  where  persons  of  oppo- 
site sexes  meet  and  have  illicit  sexual  intercourse." 

Counsel  for  i)laintifif  in  error  argue  to  this  court  that 
this  immoral  purj^ose  set  out  in  the  indictment,  while 
undoubtedly   most    reprehensible   and    immoral,    is    not 
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such  an  immoral  purpose  as  was  contemplated  by  the 
statute.  They  aro-ue  that  by  the  doctrine  of  ejusdem 
generis  the  "other  immoral  purpose"  spoken  of  in  the 
state  must  be  such  an  immoral  purpose  as  would  result 
in  the  personal  sexual  debasement  of  the  woman  or  girl 
so  transported.  Even  followino-  the  strictest  inter- 
l^retation  of  the  doctrine  of  ejusdem  generis,  it  is  diffi- 
cult for  us  to  follow  the  reasonino-  of  counsel  for  plain- 
tiff in  error  throuo^h  to  their  conclusion  that  the  im- 
moral purpose  as  set  out  in  the  indictment  is  not  of  the 
same  character  as  prostitution  and  debauchery.  A 
person  with  the  least  vestige  of  morality  could  not  be 
mistress  of  a  house  of  prostitution,  and  such  a  place 
is  only  calculated  to  further  the  licentiousness  and 
immorality  of  all  of  its  inmates,  including  the  mistress. 
If  such  a  purpose  is  not  an  immoral  purpose  within  the 
meaning  of  the  statute,  then  we  cannot  conceive  of  any 
reason  for  the  addition  of  the  words  "any  other  im- 
moral purpose"  to  the  statute.  The  immoral  purpose 
described  in  the  indictment  most  certainly  has  to  do 
with  debauchery,  with  prostitution  and  with  the  dis- 
integration of  the  morals  of  every  person  connected 
with  such  house  of  prostitution,  either  as  inmate  or 
mistress.  We  have  carefully  examined  all  of  the  au- 
thorities referred  to  by  counsel  for  plaintiff  in  error 
upon  this  point,  and  we  believe  that  the  case  of  Athan- 
asaw  V.  United  States,  227  U.  S.  326,  enunciates  the 
true  rule,  and  we  believe  that  this  court  will  follow  the 
ruling  in  that  case.  The  court  in  that  case  approved 
the  instructions  of  the  lower  court  to  the  effect  that 
"the  statute  had  a  more  comprehensive  prohibition  and 
was   designed    to    reach    acts   which    might    ultimately 
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lead  to  that  phase  of  debauchery  which  consisted  in 
sexual  actions."  We  do  not  believe  that  it  is  necessary 
to  cite  any  further  authority  upon  this  point.  The 
preservation  of  a  pure  mind  and  body  by  a  mistress 
of  a  house  of  prostitution  is  so  foreign  to  human  ex- 
perience and  reason  that  counsel's  argument  on  this 
point,  while  ingenious,  is  certainly  not  persuasive,  and 
we  have  no  hesitancy  in  believing-  that  this  court  will 
declare  the  transporting  or  inducing  of  a  woman  to  go 
in  interstate  or  foreign  commerce  to  become  mistress 
of  a  house  of  prostitution  falls  squarely  within  the 
term  ''or  any  other  immoral  purpose"  used  in  the 
act. 

As  to  the  second  ground  of  demurrer  argued  in 
the  brief  of  plaintiff  in  error  that  the  indictment  does 
not  conform  to  the  California  Penal  Code,  we  will  only 
state  that  we  find  no  authority  for  the  contention  of 
counsel  of  plaintifif  in  error  that  such  must  be  the  case, 
nor  have  they  cited  any  authority  supporting  this  con- 
tention. In  the  United  States  courts  it  is  only  neces- 
sary that  the  indictment  sufficiently  charge  the  offense 
as  laid  in  the  statute  and  with  sufficient  particularity 
to  apprise  the  defendant  of  the  nature  of  the  offense 
with  which  he  is  charged  and  to  enable  him  to  prepare 
his  defense. 

The  second  count  of  the  indictment  in  cjuestion  fol- 
lows the  language  of  the  statute  and  sets  out  the 
offense  to  such  a  degree  that  there  is  no  ground  for 
doubt  as  to  the  nature  of  the  offense  charged  against 
the  defendant. 
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STATEMENT  OF  FACTS. 

Inasmuch  as  the  brief  of  plaintifif  in  error  dwells  at 
gTeat  length  upon  the  insufficiency  of  the  evidence,  we 
believe  that  it  would  materially  assist  the  court  in  pass- 
ino:  upon  this  point  and  others  raised  by  plaintiff  in 
error  if  we  should  outline  the  evidence  in  this  case. 
It  will  be  remembered  at  all  times  that  no  witnesses 
Vv'ere  produced  except  those  produced  on  behalf  of  the 
Government,  and  in  the  absence  of  any  impeaching 
testimony  or  contradictory  testimony  we  must  accept 
their  testimony  at  its  full  face  value.  To  begin  with, 
the  plaintiff  in  error  was  indicted  as  James  B.  Miller, 
and  was  known  as  James  B.  Miller  to  all  of  the  wit- 
nesses testifying  on  behalf  of  the  Government  and  for 
convenience  we  shall  use  this  name  in  our  argument. 
When  he  was  arraigned  under  the  indictment,  he  gave 
his  true  name  as  James  B.  Simpson  fTr.  g].  The 
first  witness  on  the  part  of  the  Government  was  Louise 
Bordeau.  In  191 5,  she  was  living  in  San  Francisco, 
and  while  living  there  knew  a  woman  in  San  Francisco 
by  the  name  of  Vida  Rogers,  who  also  was  known  as 
Vida  White.  Louise  Bordeau  met  Vida  White  in  a 
house  of  prostitution  at  number  43  Washington  alley, 
where  Vida  White  was  the  mistress,  or  housekeeper, 
and  Louise  Bordeau  was  an  inmate.  This  was  about 
July,  191 5.  She  first  met  defendant  in  San  Francisco 
while  she  was  practicing  prostitution  at  number  43 
Washington  alley.  Vida  Rogers  introduced  James  B. 
Miller  to  her  and  she  saw  him  a  number  of  times  at 
this  house  of  prostitution  at  number  43  Washington 
alley,  San  Francisco.    She  knew  Miller  under  the  name 
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of  Jim  Miller.  The  day  after  Thanksgiving,  191 5,  she 
left  number  43  Washington  alley  with  Vida  Rogers. 
Vida  Rogers  also  maintained  a  residence  at  the 
Berkeley  Hotel.  Shortly  before  these  women  left 
San  Francisco,  Vida  Rogers  received  two  telegrams 
the  contents  of  which  Louise  Bordeau  related  (the 
contents  of  both  of  these  telegrams  were  subsequently 
taken  from  the  jury).  They  left  via  Southern  Pacific 
Railroad  from  San  Francisco,  and  had  through  tickets 
to  San  Diego  [Tr.  69].  The  defendant  met  them  at 
the  depot  in  San  Diego.  Louise  Bordeau  remained 
over  night  in  San  Diego,  and  she  saw  Vida  White  get 
on  a  stage  marked  "To  Tia  Juana,  Mexico,"  and 
the  next  day  she  saw  her  at  The  Palace  in  Tia  Juana, 
Mexico,  and  Miller  was  also  there  fTr.  54].  Louise 
Bordeau  remained  in  The  Palace,  which  was  a  house 
of  prostitution,  from  the  time  she  arrived  there,  in 
November,  191 5,  nntil  after  the  flood,  which  was 
some  time  in  January,  191 6,  during  all  of  which  time 
Vida  Rogers  was  the  landlady  or  mistress  of  The 
Palace. 

Miller  visited  The  Palace  several  times  while  Louise 
Bordeau  was  an  inmate,  and  when  there  ate  at  the 
restaurant  for  the  girls  connected  with  The  Palace. 
She  heard  him  state  that  he  owned  The  Palace  [Tr. 
44-45 1.  There  were  al)OUt  twenty-two  girls  connected 
with  The  Palace.  Louise  Bordeau  got  a  license  from 
the  Mexican  officials  to  j)ractice  prostitution,  and  Vida 
Rogers  got  a  license  also  to  run  a  house  of  prostitution. 
It  hung  on  the  wall  of  the  bar  room  in  The  Palace. 
She  also  had  a  license  to  sell  liquors  and  tobacco. 
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David  Gershon,  a  witness  called  on  behalf  of  the 
Government,  testified  that  he  was  a  special  ag^ent  of 
the  department  of  justice;  that  about  ten  days  before 
the  trial  he  saw  Vida  Rogers  in  Mexico,  and  that  he 
had  been  endeavoring-  since  February  or  March  of 
iqt6  to  serve  her  on  this  side  of  the  line  with  a  sub- 
poena in  this  case.  He  did  not  have  a  subpoena,  but, 
being  a  special  agent  of  the  department  of  justice, 
expected  to  hold  her  until  a  subpoena  could  be  secured 
if  he  could  catch  her  on  this  side  of  the  line. 

Ernest  Estudillo  testified  on  behalf  of  the  Govern- 
ment that  he  knew  the  defendant  James  B.  Miller,  and 
that  he  went  to  work  for  him  in  Tia  Juana  about  the 
29th  day  of  December,  1915,  at  The  Palace,  which  he 
knew  to  be  a  house  of  prostitution.  Mr.  Miller  gave 
an  order  to  Tony,  the  bartender  at  that  place,  to  pay 
the  witness  his  fees.  He  was  acting  as  a  special 
officer. 

There  were  two  buildings  at  The  Palace,  one  known 
as  the  old  building,  which  contained  a  kitchen,  dining 
room,  bar  and  five  rooms,  and  the  new  building,  which 
contained  eighteen  or  twenty  rooms. 

Charles  H.  Cousins  testified  on  behalf  of  the  Govern- 
m.ent  that  he  was  a  carpenter  and  builder  and  resided 
in  San  Diego;  that  he  had  known  the  defendant  for 
about  two  years ;  that  he  built  The  Palace  in  Tia  Jauna 
for  the  defendant,  who  paid  him  for  building  it.  He 
built  both  the  old  and  the  new  buildings,  but  the  old 
building  was  built  some  four  or  five  months  before  the 
new  building  and  was  built  for  a  man  named  Savin. 

H.  M.  Stanley,  a  witness  on  behalf  of  the  Govern- 
ment,   testified   that   he    was    a    police   officer    in    San 
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Diego;  that  he  knew  The  Palace  in  Tia  Juana  and  had 
known  it  since  it  opened;  that  he  knew  the  defendant 
and  had  seen  him  at  Tia  Juana  at  The  Palace.  On 
one  occasion,  he  had  a  conversation  with  him  ahout 
The  Palace  when  he  went  with  an  officer  named  Whist- 
ler to  investig-ate  a  couple  of  the  g^irls  at  The  Palace. 
He  asked  Miller  in  re.^ard  to  these  girls,  and  he  said: 
"I  will  see  m^^  landlady  and  she  may  give  you  this 
information."  Miller  consulted  the  landlady,  whose 
name  was  White,  in  the  presence  of  Stanley,  after 
which  Stanley  said:  "You  might  run  up  against  a 
snag,  Miller,  in  running  this  place,"  and  Miller  re- 
plied: "Well,  I  am  in  the  clear.  I  don't  run  it,  but 
my  landlady  runs  it  for  me."  The  witness  knew  The 
Palace  to  be  a  house  of  prostitution. 

The  balance  of  the  testimony,  as  set  out  in  the 
transcript  of  record,  was  largely  taken  up  with  an 
effort  on  the  part  of  the  prosecuting  attorney  to  intro- 
duce into  evidence  certain  telegrams,  which  he  stated 
in  his  opening  statement  to  the  jury  were  sent  by 
Miller  from  San  Diego  to  Vida  White  in  San  Fran- 
cisco, and  by  Vida  White  from  San  Francisco  to  Miller 
in  San  Diego,  but  these  telegrams  were  refused  admit- 
tance by  the  court. 

Julian  Eugene  Cliff  testified  on  behalf  of  the  Govern- 
ment that  he  resided  in  San  Diego,  California,  and  in 
November,  191 5,  was  the  manager  of  the  Victoria 
Apartments  in  San  Diego,  located  at  number  1069 
Tenth  street;  that  he  knew  the  defendant  Miller,  and 
that  Miller  had  an  apartment  at  his  house  in  November, 
191 5,  the  number  of  which  was  31.  Miller  had  a 
telephone  in  his  ai^artment,  and  he  had  a  sj^ecial  num- 
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ber  for  this  telephone,  which  was  Main  6626;  the 
defendant's  wife  Hved  there  with  him. 

Arthur  WiUiam  Mosedale  testified  that  he  was  an 
employe  of  the  telephone  company,  and  on  October  11, 
IQ15,  installed  a  telephone  in  apartment  31  of  the 
Victoria  Apartments  in  San  Dieg"o,  the  number  of 
which  was  Main  6626. 

F.  A.  Bennett  testified  that  he  was  manag"er  of  the 
Western  Union  Teleoraph  Company  at  San  Diego,  and 
had  been  since  191 2;  that  he  knew  the  defendant 
Miller,  and  that  Miller  had  a  charo^e  account  with  the 
Western  Union  in  San  Dieg"o.  He  presented  a  charo-e 
card  issued  to  J.  B.  Miller  by  the  Western  Union 
Company,  which  was  introduced  as  Plaintifif's  Exhibit 
T  and  which  is  set  out  on  pao-e  54  of  the  transcript. 
Witness  was  shown  a  telegram  which  was  designated 
United  States  Exhibit  2  for  Identification,  concerning 
which  he  testified  that  it  was  a  part  of  his  office  records 
and  was  a  telegram  which  was  received  by  telephone  to 
be  sent  and  that  it  was  sent ;  that  it  was  filed  November 
15th  and  sent  November  i6th,  and  that  he  could  tell 
from  looking  at  the  telegram  from  what  number  it  was 
telephoned ;  that  in  the  due  course  of  the  business  of  the 
Western  Union  Telegraph  Company,  when  a  telegram 
was  received  over  the  telephone  it  was  placed  on  a 
special  blank,  which  blank  showed  the  date,  the  tele- 
phone number  from  which  it  was  telephoned,  the 
originating  point,  the  destination  and  the  trancript  of 
what  was  said  over  the  telephone.  All  these  things 
were  done  in  this  instance  according  to  the  due  course 
of  business  of  the  said  company.  Witness  produced 
a  carbon   copy   of   a  bill   rendered   to   Mr.    Miller   for 
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November,  191 5,  which  was  marked  United  States  Ex- 
hibit 3,  and  a  daily  cash  receipt  record  which  was 
marked  United  States  Exhibit  4.  The  tele.^ram  known 
as  United  States  Exhibit  2  for  Identification,  accord- 
ing to  Exhibits  3  and  4,  w^as  charg-ed  to  Mr.  Miller's 
account  and  was  paid  for.  United  States  Exhibits  3 
and  4  were  received  in  evidence,  but  2  for  Identifica- 
tion w^as  refused.  Exhibits  3  and  4  are  set  out  on 
pag-es  60  and  61  of  the  transcript.  All  these  records 
conform.ed  to  the  routine  of  the  office  of  which  the  wit- 
ness was  manag^er.  _ 

Witness  further  testified  that  Exhibit  2  for  Identifi- 
cation conformed  in  all  particulars  to  the  rules  of  the 
company  and  was  the  orioinal  telegram  on  file  in  the 
office  at  San  Diego. 

Myrl  Stetzel  testified  that  she  was  a  clerk  in  the 
oflice  of  the  Western  Union  at  San  Die.s:o,  California 
and  was  such  clerk  in  November,  iQi.S-  She  testified 
that  she  made  out  the  bill  known  as  Plaintifif's  Exhibit 
3  and  mailed  the  orioinal  to  J.  B.  Miller,  Victoria 
Apartments,  and  that  she  made  the  bill  from  the  tele- 
!2:"rams  on  file  in  the  office. 

Etta  Naylor  testified  that  she  was  cashier  for  the 
Western  Union  and  was  such  during-  the  month  of 
November,  1915,  and  that  Plaintifif's  Exhibit  4  was 
made  out  by  her  in  the  due  course  of  business. 

F.  A.  Bennett,  recalled  cis  a  witness  for  the  Govern- 
ment, testified  that  United  States  Exhibit  5  for  Identi- 
fication was  a  telegram  taken  from  the  files  of  the  oflice 
at  San  Diego  and  was  the  original  record  on  file  there. 
It  bore  sending  marks  which  it  would  not  bear  unless 
it  had  been  sent.     United  States  Exhibit  6  for  Identifi- 
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cation  was  a  copy  of  a  telejoram  received  at  San  Diego 
on  November  26,  191 5,  the  original  of  wliich  was  de- 
livered in  San  Diego.  Exhibit  7  for  Identification  was 
the  delivery  sheet  of  the  Western  Union  for  November 
26,  191 5.  The  Government  offered  the  telegram  re- 
ceived and  delivered  in  San  Diego,  known  as  United 
States  Exhibit  6  for  Identification,  together  with  Ex- 
hibit 7  for  Identification,  the  delivery  sheet,  in  connec- 
tion with  the  bail  bond  filed  in  the  case  by  the  defend- 
ant. The  bond  was  offered  for  the  purpose  of  placing 
in  evidence  an  exemplar  of  the  signature  of  the  de- 
fendant, and  was  offered  on  the  theory  that  it  was  a 
part  of  the  files  of  the  case  filed  by  the  defendant  pur- 
porting to  be  signed  by  him  on  its  face,  and  he  was 
therefore  bound  by  the  instrument  which  he  filed  in 
the  case  unless  such  instrument  were  overturned  by 
affirmative  evidence.  The  court  refused  to  allow  the 
bond  to  be  used  as  such  exemplar,  and  refused  the 
admission  of  United  States  Exhibits  5,  6  and  7  for 
Identification. 

ARGUMENT. 

Point  two  argued  by  counsel  for  plaintiff  in  error  on 
pages  22  et  seq.  of  the  brief  has  to  do  with  the  court's 
admitting  certain  evidence  into  the  record  which  was 
subsequently  stricken  out.  The  prosecuting  attorney 
offered  to  prove  by  the  witness  Louise  Bordeau  that 
Vida  White  received  two  telegrams  in  San  Francisco, 
and  in  the  first  instance  merely  offered  to  prove  that 
the  contents  of  telegrams  offered  as  United  States 
Exhibits  2  and  5  for  Identification  were  the  same  as 
the  telegrams  received  by  Vida  White  in  San  Francisco 
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without  revealino^  to  the  jury  the  contents  of  the  tele- 
,^rams  received  by  Vida  White  or  the  contents  of  those 
offered  for  identification.  After  some  ar.s^ument,  the 
prosecuting  attorney  explained  to  the  court  that  Vida 
White  was  without  the  jurisdiction  of  the  court  and  he 
expected  so  to  prove,  and  upon  his  offering  so  to  prove 
this  point  the  court  suggested  fTr.  40]  that  the  better 
way  to  proceed  was  to  have  the  witness  relate  from 
memory  what  was  received  in  the  telegrams  by  Vida 
White. 

Counsel  for  plaintiff  in  error,  on  pages  30-31  of  the 
transcript,  censure  the  prosecuting  attorney  in  no  light 
terms  for  his  statement  that  he  would  prove  that  Vida 
White  was  without  the  jurisdiction  of  the  court,  and 
states:  "No  proof  of  this  alleged  fact  was  made  and 
again  did  a  man's  liberty  hang  in  the  balance  by  the 
slender  thread  of  a  promise  unfulfilled  and  unkept.'' 

Counsel  in  their  ardor  have  overlooked  the  testim.ony 
of  the  witness  Louise  Bordeau,  that  the  last  time  she  saw 
Vida  White  she  was  in  Mexico;  of  the  witness  Stanley 
th-at  he  saw  her  in  Mexico,  and  of  the  witness  Ger- 
shon  who  saw  her  in  Mexico  ten  days  before  the  trial 
and  who  was  waiting  for  an  opportunity  to  secure 
her  as  a  witness  at  the  trial  of  this  case.  Therefore, 
the  prosecuting  attorney  fulfilled  his  promise  to  the 
court  and  showed  that  the  recipient  of  the  telegrams 
was  not  within  the  jurisdiction  of  the  court,  and  against 
his  better  judgment  |Tr.  40 1,  but,  at  the  suggestion  of 
the  court,  proceeded  in  the  manner  suggested  by  the 
court,  to-wit,  to  allow  the  witness  Louise  Bordeau  to 
testifv  as  to  the  contents  of  the  telegrams  received  by 
Vida  White  in  San  Francisco.     The  prosecuting  attor- 
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ney  was  induced  to  take  this  procedure  because  of  his 
unqualified  belief  in  the  admissibility  of  the  tele.^rams 
offered  for  identification  and  of  the  other  exhibits 
offered  for  identification,  which  would  have  shown  be- 
yond doubt  the  connection  of  the  defendant  with  the 
tele.e[rams  offered  and  the  ones  received  by  Vida  White 
in  San  Francisco.  This  statement  is  made  merely  to 
correct  the  alle.£>-ations  of  counsel  that  the  prosecuting 
attornev  was  not  fair  in  the  trial  of  the  case. 

We  do  not  believe  that  there  was  any  error  on  the 
part  of  the  court  in  permitting  the  witness  Louise  Bor- 
deau  to  testify  to  the  contents  of  the  telegrams  received 
by  Vida  White  in  San  Francisco,  in  view  of  the  subse- 
quent testimony  introduced  on  behalf  of  the  Govern- 
ment and  exhibits  offered  by  the  Government,  but  re- 
fused by  the  lower  court,  which  exhibits  we  have 
asked  be  sent  to  the  clerk  of  this  court  so  that  they  may 
be  available  for  inspection  by  this  court. 

There  are  two  things  necessary  to  constitute  the 
crime  under  which  this  indictment  was  brought;  first, 
an  inducement  to  travel  in  interstate  or  foreign  com- 
merce for  an  immoral  purpose;  and  second,  the  actual 
traveling  in  interstate  or  foreign  commerce  for  an 
immoral  purpose.  Therefore,  the  inducement,  as  well 
as  the  traveling,  of  the  woman  becomes  a  part  of  the 
corpus  delicti.  In  this  case,  the  traveling  of  the  woman 
in  foreign  commerce  is  indisputably  proved.  The  tele- 
grams which  Vida  White  received  in  San  Francisco 
were  undoubtedly  one  element  of  the  inducement  for 
her  to  go.  Therefore,  it  is  our  contention  that  the 
telegrams  or  their  contents,  as  received  by  Vida  White, 
were  admissible  in   evidence  as   a  part  of  the  corpus 
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delicti,  and  the  Government  could  then  show  by  cir- 
cumstantial evidence  or  otherwise  that  the  defendant 
V\^as  connected  with  such  inducement. 

The  telegrams  as  testified  to  by  Louise  Bordeau 
were  substantially  as  follows  [Tr,  42]  : 

'Tt  was  about  a  house  with  a  dance  hall  kitchen 
and  bar  and  five  room.s  in  connection  looks  like  a 
S^ood  proposition  will  finance  everythino;  will  split 
fifty  fifty." 

and  was  si,s:ned  ''Jim." 

The  second  telegram  was  to  the  effect 

"That  everything  ready,  leave  Thursday  or  Fri- 
day." 

Now,  the  house  to  which  Vida  White  went  in  Tia 
Juana  was  the  house  owned  by  Miller  and  contained 
five  rooms,  kitchen  and  dance  hall  and  bar  room  [Tr. 
46].  After  Vida  White  arrived  in  Tia  Juana,  an 
additional  house  was  built  containino-  eighteen  or 
twenty  rooms. 

In  regard  to  the  second  telegram,  Vida  White  and 
Touise  Bordeau  actually  left  San  Francisco  at  the  time 
indicated  in  the  telegram  and  were  met  by  the  plaintiff 
in  error  in  San  Diego.  The  plaintiff  in  error  was 
further  connected  with  telegrams  sent  to  White  in 
San  Francisco  by  United  States  Exhibits  3  and  4, 
showing  a  charge  account  and  the  payment  of  the  same 
with  the  W^estern  Union  Telegraph  Company  at  San 
Diego,  wherein  two  telegrams  of  about  the  same  date 
as  those  testified  to  by  Louise  Bordeau  were  sent  and 
charged  to  him  and  subsequently  paid  for.  Therefore, 
inasmuch  as  the  inducement  is  a  i)art  of  the  corpus 
delicti  and  in  tliis  case  the  telegrams  were  a  part  of  the 
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inducement,  we  maintain  that  the  circumstances  delin- 
eated were  sufficient  to  justify  the  jury  in  their  verdict. 
But  there  were  more  circumstances  connectino^  the 
defendant  with  the  telegrams  testified  to  by  Louise 
Bordeau  which  were  denied  admittance  by  the  court. 
For  instance,  li^nited  States  Exhibit  2  for  Identification, 
whicli  read  as  follows : 


''Date  11-15-15 
Central  Office  M. 
Telephone  No.  6626 
Class  of  Station     Sub 
Orig^inating-  Office 

(a)  San  Diego 
Terminating  Office 

(b)  San  Francisco 
Kind  of  Message   (if  not 

day  telegram) 

NL 

Charges 

Paid  ^olleet 

(cross  off  word  not 

required) 

This  line  $ 


Orig.  extra  line 

Term  Ex.  L.  or  O.  L. 
Messenger 


45 


Total  $ 


45 


Recording    Office    (if    not 


The  We:ste:rn  Union 

Telegraph  Company 

Telegram  Received  via 

Telephone 


Recorder's  Sig. 
HS 


Time  tiled       Check 
11.25  m     56  N.L.  Pd  48 


Charge 
Ai  Gs  S  S  Ai  22  11-16 
Miss  Lyda  White 

Hotel  Berkley-Sutter  st 
near  Grand  Av 
San  Francisco-Cal 

New  House  twenty  foot 
Dance  hall  and  bar.  Eight 
rooms  with  Kitchen  you 
had  better  come  down  and 
look  it  over.  Will  finance 
proposition.  We  will  split 
fifty  fifty  wire  me  when 
you  are  coming.  Special 
rates  Yale  and  Harvard. 
Must  close  deal  by  Thurs- 
day.    Looks   good  to  me. 
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only  record's^  ofc.  for  (a)  Lay  ofif  a  week  and  come 

down. 

Sender's  name  Jim. 

Mr,  Miller  Examined 

C 

Sender's  address  Billed    &    Collected    by 

• Telegraph  Co. 

Subscriber's  name  (Continue    message    on 

4Q^a»ip     Mr.  Miller  back)" 

and  concerning-  which  it  was  testified  that  it  was  a 
record  of  the  Western  Union  Telegraph  Company  in 
San  Diego  and  was  telephoned  from  the  number  in  the 
upper  left-hand  corner  of  the  blank,  which  was  Main 
6626,  and  which  number  was  the  private  telephone  of 
the  plaintiff  in  error.  This  telegram  was  charged  to 
the  plaintiff  in  error  and  was  paid  for.  Louise  Bordeau 
testified  that  Vida  White  maintained  an  apartment  at 
the  Hotel   Berkeley  in   San  Francisco  also. 


United    States    Exhibit 
read  as  follows: 

"Date     1 1 -23- 1 5 


5    for    Identification,    which 


The  Western  Union 


Central  Office 

Telegram  Received  via 

Telephone  No.  M  6626 
Class  of  Station     Sub 

Telephone 

Originating  Office  (A) 
San  Diego 

Recorder's  Sig.       Time  filed       Check 

VF                                       14  Pd    WL40 

Terminating  Office  (B) 

Charge 

San  Francisco 

Nov  23  191 5 

Kind  of  Message 

Vida 

(if  not  day  telegram) 

Mrs.^UU^  White 

N  L 

Hotel  Berkeley 

San  Francisco  Cal 
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Charges 

Paid  X©Ue€t 

(cross  off  word  not 

required) 

This  line  $  40 


Orig.  Extra  Line 

Term:  Ex.  L.  or  O. 
Messenger 


L.- 


Total 


$ 


40 


Recording    office    (if    not 
only  record'^:  ofc.  for  (a) 

Sender's  name 

J.  B.  Miller 
Sender's  address 


Sutter  St  near  Grant  Ave 

Be  here  Friday  night  or 
Saturday  morning.  Every- 
thing ready.  Wire  when 
you  are  coming. 

J.  B.  Miller 

Examined 
A 
B  41  Gs  A  Pd  W 

Billed  &  Collected  by 
Telegraph  Co. 

(Continue  message  on 
back)" 


Subscriber's  name 

Same 

was  a  telegram  on  file  in  the  office  of  the  Western 
Union  Telegraph  Company  at  San  Diego  which  was 
telephoned  from  Main  6626. 

United  States  Exhibit  6  for  Indentification  was  a 
telegram  received  in  »San  Diego  and  delivered  to  J.  B. 
Miller,  Victoria  Apartments,  io6g  Tenth  street,  and 
read  as  follows : 
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''  Ray  445  PM     40 
C252GS  K  6 

F  D  San  Francisco  Cal  437P  Nov  26  191 5 
J  B  Miller  1069-ioth 

Victoria  Apts  5-i2  p 

Concessioner  San  Diego 

Will  be  in  tomorrow  at  noon. 

White 
453PM" 

This  is  evidenced  by  delivery  sheet  offered  as  United 
States  Exhibit  7  for  Identification,  which  is  a  receipt  of 
J.  B.  Miller  for  this  telegram. 

The  bail  bond  of  the  defendant  was  offered  as  an 
exemplar  of  the  signature  of  Miller,  but  was  refused, 
but  taken  in  connection  with  Exhibit  7  for  Identification 
proves  the  signature  of  Miller,  and  Exhibit  7  for  Iden- 
tification proves  the  receipt  by  J.  B.  Miller  of  Exhibit  6 
for  Identification,  and  Exhibit  6  for  Identification  is 
conclusive  proof  of  the  receipt  by  White  of  Exhibit  5 
for  Identification  and  of  the  understanding  between 
Miller  and  White  of  the  time  of  the  arrival  of  the  train 
in  San  Diego  on  which  White  should  travel,  for  Miller 
met  the  train  in  accordance  with  the  understanding 
arri\ed  at  by  these  two  telegrams. 

All  of  these  exhibits  as  we  have  stated,  have  been 
transmitted  to  this  court  for  examination  by  this  court. 
We  therefore  maintain  that  there  was  no  error  in  the 
court's  permitting  Louise  Bordeau  to  testify  concerning 
the  contents  of  the  telegrams  received  by  Vida  White  in 
San  Francisco  and  that  the  plaintiff  in  error  was  there- 
fore not  injured  by  their  introduction,  even  if  the  argu- 
ment of  counsel  for  ])laintiff  in  error  is  correct  that  the 
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jury  were  unable  to  efface  from  their  memories  such 
testimony  upon  the  instruction  of  the  court. 

But  the  court  struck  out  all  testimony  relative  to  the 
contents  of  the  two  tele^^rams  testified  to  by  Louise 
Bordeau,  and  on  pa^^es  73-74  of  the  transcript  said:  "I 
will  strike  the  evidence  out  concerning  the  contents  of 
the  telegram  as  testified  to  by  the  witness;  and  I  in- 
struct you  .gentlemen  of  the  jury,  that  you  shall  con- 
sider this  case  without  considerino-  that  testimony,  and 
shall  not  consider  any  testimony  that  has  been  stricken 
out."  The  matter  was  more  particularly  called  to  the 
jury's  attention  by  the  court's  remarks  previous  to  this 
ruling  and  the  remarks  of  counsel  for  the  plaintiff  in 
error  made  in  their  hearing,  as  follows: 

"The  Court:  Well,  now,  over  the  objection  of 
the  defendant,  a  witness  was  permitted  to  testify 
to  the  contents  of  a  telegram  in  the  hands  of  Vida 
White  at  San  Francisco.  What  do  you  desire  to 
do  with  that  for  the  defendant?  It  was  admitted 
on  certain  representations  made  by  the  United 
States  attorney,  which  undoubtedly  were  made  in 
good  faith. 

Mr.  Rush :  We  move  that  that  testimony  ot  tne 
witness  Louise  Bordeau,  concerning  and  referring 
to  a  telegram,  which  she  said  she  saw  in  the 
hands  of  Vida  White,  or  Vida  Rogers,  in  Sai« 
Francisco — that  all  such  testimony  be  stricken 
out,  on  the  grounds  stated  in  the  objection  at  the 
time  the  objection  was  interposed  to  such  testi- 
mony ;  and  on  the  further  ground  that  the  proper 
foundation  has  not  since  been  laid  for  the  introduc- 
tion of  that  testimony,  and  it  has  not  been  con- 
nected up  with  the  defendant." 
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Counsel  argues  with  ^reat  vehemence  that  ''the  action 
of  the  court  in  striking^  this  evidence  from  the  record 
did  not  cure  the  error  in  its  admission,"  and  quotes  a 
number  of  decisions  of  the  various  states  to  uphold  his 
contention,  but  he  does  not  cite  any  authoritv  which  is 
binding"  upon  this  court,  nor  does  he  cite  any  federal 
cases.  The  true  rule,  and  the  one  followed  in  federal 
courts,  is  that  set  out  in  Pennsylvania  Company  v.  Roy, 
I02  U.  S.  451,  quoting  from  page  459: 

"The  charge  from  the  court  that  the  jury  should 
not  consider  evidence  which  had  been  improperly 
admitted,  was  equivalent  to  striking  it  out  of  the 
case.  The  exception  to  its  admission  fell  when 
the  error  was  subsequently  corrected  by  instruc- 
tions too  clear  and  positive  to  be  misunderstood  by 
the  jury.  The  presumption  should  not  be  indulged 
that  the  jury  were  too  ignorant  to  comprehend, 
or  were  too  unmindful  of  their  duty  to  respect 
instructions  as  to  matters  peculiarly  within  the 
province  of  the  court  to  determine.  It  should 
rather  be,  so  far  as  this  court  is  concerned,  that 
the  I'urv  were  influenced  in  their  verdict  by  legal 
evidence.  Any  other  rule  would  make  it  necessary 
in  everv  trial,  where  an  error  in  the  admission  of 
proof  is  committed,  of  which  error  the  court  be- 
comes aware  before  the  final  submission  of  the  case 
to  the  jury,  to  suspend  the  trial,  discharge  the 
jury,  and  commence  anew.  A  rule  of  practice 
leading  to  such  results  cannot  meet  with  approval.'' 
This  rule  is  quoted  with  approval  in  the  case  of 
Krause  v.  United  States,   147  Fed.  442. 

See  also: 

Tubbs  V.  United  States,  T05  Fed.  .S9; 
TTopt  V.  Utah,  120  II  S.  430.  43*^- 
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Therefore,  followino-  the  reasoning;  in  these  cases,  if 
there  were  any  error  on  the  part  of  the  court  in  ad- 
mittini^"  the  contents  of  these  teleg"rams,  and  we  do  not 
admit  that  there  was,  it  was  cured  by  the  instruction  of 
the  court  set  out  on  pa^e  73  of  the  transcript. 

In  answering-  point  three  of  the  arg-ument  of  plaintiff 
in  error,  it  is  only  necessary  to  call  the  court's  attention 
to  the  fact  that  in  the  assi.gnment  of  errors  filed  by  the 
plaintiff,  and  upon  which  this  appeal  is  based,  there  is 
no  error  assigned  in  the  admittance  by  the  lower  court 
of  United  States  Exhibits  3  and  4,  and  under  rule  t  i 
of  the  rules  of  this  court,  this  court  will  not  now  con- 
sider anv  alleged  errors  not  assigned  according  to  the 
rule.  To  be  sure,  the  court  may  notice  at  its  option  any 
plain  error,  but  there  is  no  error  plain  or  otherwise  in 
the  admittance  of  these  two  documents  into  the  record. 
J.  B.  Miller  was  the  only  person  of  that  name  in  the 
city  of  San  Diego  who  had  a  charge  account  with  the 
Western  Union  Telegraph  Company.  United  States 
Exhibit  3  was  the  carbon  copy  of  the  bill  mailed  to 
[.  B.  Miller  at  the  Victoria  Apartments,  San  Diego, 
during  a  time  when  he  was  shown  to  be  residing  at  that 
place,  and  was  a  regular  record  kept  in  the  due  course 
of  business  by  the  Western  Union  Telegraph  Company 
at  San  Diego.  United  States  Exhibit  4  was  one  of  the 
records  of  an  account  kept  in  the  due  course  of  business 
by  the  Western  Union  Telegraph  Company  of  San 
Diego,  and  shows  upon  its  face  that  the  bill  known  as 
United  States  Exhibit  3  was  paid.  Of  course,  the  books 
of  accounts  of  individuals  or  corporations  kept  in  the 
due  course  of  business  are  admissible  in  evidence,  and 
in  this  case  these  exhibits  being  such   records  of   an 
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account  with  J.  B.  Miller  at  the  Victoria  Apartments  in 
San  Diego,  they  are  admissible  and  prima  facie  evi- 
dence of  their  contents,  which  can  only  be  overturned 
by  affirmative  evidence,  and  the  plaintiff  in  error  offered 
no  evidence  relating-  to  them  in  any  manner  whatso- 
ever. 

Points  four  and  five  of  the  brief  of  plaintiff  in  error 
have  to  do  with  the  sufficiency  of  the  evidence,  it  being 
alleged  that  there  is  not  sufficient  evidence  in  the  record 
as  it  stands  to  sustain  the  verdict  of  the  jury.  This 
case,  like  all  criminal  cases,  may  be  proved  by  circum- 
stantial evidence,  and  it  is  not  necessary  that  there  be 
any  direct  evidence  if  the  jury  is  satisfied  from  the  facts 
and  circumstances  presented  to  them  that  the  defendant 
was  the  author  of  the  crime  as  charged  in  the  indict- 
ment. On  page  S3  of  the  brief  of  plaintiff  in  error  the 
rule  is  correctly  stated  that  this  court  will  not  disturb 
the  verdict  of  the  jury  when  there  is  any  evidence  what- 
ever to  sustain  the  same.  A  careful  reading  of  the 
transcript  will  show  that  there  is  plenty  of  evidence  to 
v/arrant  the  verdict  of  the  jury,  and  indeed  it  would  be 
inconceivable  that  they  would  arrive  at  any  other  con- 
clusion than  that  at  which  they  did  arrive,  unless  the 
circumstances  proven  by  the  Government  should  in 
some  manner  be  explained  or  refuted. 

The  plaintiff  in  error  was  a  married  man  [Tr.  53]. 
He  lived  with  his  wife  from  about  September  28,  191 5, 
through  November,  191 5,  at  the  Victoria  Apartments, 
1069  Tenth  street.  San  Diego,  California.  He  had  a 
charge  account  with  the  Western  Union  Telegraph 
Company  at  San  Diego  fTr.  .S4L  and  during  the  month 
of  November,  191 5,  the  records  of  the  Western  Ihiion 
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Teleoraph  Company  at  San  Diego  show  that  on 
November  15th  he  sent  a  telegram  to  White  in  San 
Francisco,  costing  forty-eight  cents,  and  on  November 
23rd  one  to  White  in  San  Francisco,  costing  forty  cents 
[Tr.  60].  These  bills  were  afterwards  paid  [Tr.  61]. 
He  was  acquainted  with  Vida  White,  alias  Vida 
Rogers,  and  visited  her  a  number  of  times  at  43  Wash- 
ington alley,  San  Francisco,  between  July  and  the  time 
that  she  left  San  Francisco  and  went  to  Tia  Juana. 
Number  43  Washington  alley  was  a  house  of  prostitu- 
tion. Vida  Rogers,  in  company  with  Louise  Bordeau, 
left  San  Francisco  for  Tia  Juana  on  the  day  after 
Thanksgiving  in  November,  191 5,  and  were  met  at  the 
train  in  San  Diego  by  plaintiff  in  error.  Louise  Bor- 
deau stayed  in  San  Diego  over  night,  and  Vida  White 
went  to  Tia  Juana  where  Louise  Bordeau  saw  her  the 
next  day  at  The  Palace,  a  house  of  prostitution.  Plain- 
tiff in  error  was  also  there.  Louise  Bordeau  remained 
as  an  inmate  of  The  Palace  and  Vida  Rogers  was  the 
mistress,  or  landlady. 

James  B.  Miller  built  The  Palace  and  paid  for  it. 
He  was  often  seen  around  there  and  often  took  his 
meals  with  the  girls  when  he  was  there.  He  engaged 
Ernest  Estudillo  as  a  policeman  at  The  Palace^  or,  in 
the  common  vernacular  of  the  street,  as  "a  bouncer," 
and  he  gave  orders  for  his  pay.  He  told  Louise  Bor- 
deau that  he  owned  The  Palace  [Tr.  45]. 

H.  M.  Stanley  visited  Miller  at  The  Palace  in  Tia 
Juana  and  remonstrated  with  him  regarding  his  run- 
ning the  same,  and  asked  about  certain  girls  who  were 
there,  whereupon  Miller  replied:  "I  will  see  my  land- 
lady and  she  may  give  you  this  information."     When 
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vStanley  siigo-ested  that  he  might  g,'et  in  trouble  over  this 
place,  he  replied:  "Well,  I  am  in  the  clear;  I  don't  run 
it,  but  my  landlady  runs  it  for  me." 

We  respectfully  submit  to  the  court  that  this  brief 
resume  of  the  evidence  is  sufficient  for  the  jury  to  find 
that  there  was  an  understanding,-  or  agreement  between 
Vida  White  and  James  B.  Miller  prior  to  her  .^oing 
to  Tia  Juana.  That  there  was  an  agreement  is  certain 
from  the  fact  that  the  plaintiff  in  error  admitted  that 
he  owned  The  Palace  and  that  Vida  White  ran  it  for 
him.  That  this  agreement  was  prior  to  Vida  White's 
going  to  Tia  Juana  is  certain  in  that  plaintiff  in  error 
knew  her  occupation  and  telegraphed  to  a  person 
named  White  in  San  Francisco.  Vida  White  received 
telegrams  about  the  time  those  referred  to.  in  United 
States  Exhibit  3  were  sent,  according  to  the  testimony 
of  Louise  Bordeau.  He  met  Vida  White  at  the  depot 
in  San  Diego,  which  circumstance  undoubtedly  proves 
an  understanding  between  them,  and  the  next  day  Vida 
White  was  installed  as  mistress  of  The  Palace  in  Tia 
Juana.  Therefore,  we  state  without  hesitancy  that  in 
the  al)sence  of  any  denial  or  proof  on  the  part  of  plain- 
tiff in  error  the  jury  were  forced  to  the  conclusion  they 
reached  that  there  was  an  agreement  between  Vida 
White  and  James  B.  Miller  prior  to  her  going  to  Tia 
Tuana,  and  under  the  instructions  of  the  court  as  set 
out  on  pages  81-83  of  the  transcript  such  an  agree- 
ment constituted  an  inducement  if  there  was  anv  con- 
sideration. The  statement  of  James  B.  Miller  to  Stan- 
ley that  the  woman  was  his  landlady  is  sufficient  upon 
which  to  base  a  conclusion  that  such  relation  of  em- 
ployer  and   employe   was   not   without   the   customary 
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remuneration.  The  fact  that  licenses  were  issued  to 
Louise  Bordeau  and  Vida  Rogers,  and  not  to  Miller, 
is  of  no  importance  as  plaintiff  in  error  admitted 
that  Vida  White  was  running-  the  place  for  him. 
Under  the  law  of  Mexico,  both  the  inmates  and  land- 
lady in  a  house  of  prostitution  were  required  to  .get 
licenses  [Tr,  46].  On  the  sufficiency  of  the  evidence  see 
Wilson  y.  U.  S.,  190  Fed.  427  (438). 

We  come  now  to  the  last  point  argued  in  the  brief 
of  plaintiff  in  error,  yiz:  the  alleged  error  or  errors 
of  the  court  in  instructing  the  jury.  The  only  excep- 
tion taken  to  the  instructions  of  the  court  is  that  set  out 
on  page  81  of  the  transcript,  which  reads  as  follows: 

"Mr.  Rush:  The  defendant  excepts  to  each 
and  all  the  instructions  given  by  the  court,  other 
than  those  presented  or  suggested  by  the  defend- 
ant, and  to  each  and  every  amendment  and  modi- 
fication of  instructions  proposed  by  the  defendant, 
and  to  the  refusal  to  give  each  instruction  proposed 
by  the  defendant  and  not  given  by  the  court." 

Rule  22  of  the  Rules  of  the  District  Court  for  the 
Southern  District  of  California  reads  as  follows: 

''Bills  of  exceptions  to  charge  of  court,  when  and 
how  made. — :The  party  excepting  to  the  charge 
of  the  court  to  the  jury  must  specify  distinctly  the 
several  matters  of  law  in  the  charge  to  which  he 
excepts.  Such  matters  of  law,  only,  will  be  in- 
serted in  the  bill  of  exceptions,  and  allowed  by  the 
court.  All  exceptions  to  the  charge  of  the  court 
of  the  jury  shall  be  specified  in  writing;  immedi- 
ately on  the  conclusion  of  the  charge,  and  handed 
to  the  court  before  the  jury  leave  the  box.     The 
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bill  of  exceptions  must  be  prepared  in  form,  and 
presented  to  the  judo:e  within  ten  days  after  ver- 
dict, and  in  default  thereof,  the  exceptions  will  be 
deemed  waived." 

And  rule   lo  of  the  Rules  of  the  Circuit  Court  of 
Appeals,  Ninth  Circuit,  reads  as  follows: 

"Bill  of  Exceptions.  The  judg-es  of  the  dis- 
trict courts  shall  not  allow  any  bill  of  exceptions 
which  shall  contain  the  charge  of  the  court  at 
large  to  the  jury  in  trials  at  common  law,  upon 
any  g^eneral  exception  to  the  whole  of  such  charo-e. 
But  the  party  excepting  shall  be  required  to  state 
distinctly  the  several  matters  of  law  in  such  charge 
to  which  he  excepts,  and  those  matters  of  law,  and 
those  only,  shall  be  inserted  in  the  bill  of  exceptions 
and  allowed  by  the  court." 

It  is  very  apparent  from  reading  the  transcript  and 
reading  these  rules  that  the  assignments  of  error  based 
on  instructions  given  by  the  court  should  be  disre- 
garded. As  stated  by  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit,  in  the  case  of  Price  v.  Pankhurst, 
53  Fed.  312,  this  rule  of  law  is  for  the  purpose  of  giving 
the  trial  court  an  opportunity  to  correct  any  mistakes 
inadvertently  made  in  charging  the  jury.  As  heretofore 
stated,  the  transcript  in  this  case  affirmatively  shows 
that  no  such  action  was  taken  by  the  plaintiff  in  error 
in  this  case.  It  does  not  appear  from  the  transcript 
that  tlie  trial  court's  attention  was  particularly  called 
to  the  grounds  of  the  objections  to  the  particular  in- 
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structions  complained  of.  In  this  respect,  the  court's 
attention  is  respectfully  directed  to  the  foUowini^  cases : 

Holder  V.  U.  S.,  150  U.  S.  91 ; 

Bag-ofs  V.  Martin,  108  Fed.  33 ; 

Ball  V.  U.  S.  147  Fed.  32; 

Price  V.  Pankhurst,  53  Fed.  312; 

Burton  v.  West  Jersey  Ferry  Co.,  114  U.  S.  474; 

Hinchman  v.  First  National  Bank,  112  Fed.  391 ; 

St.  L.,  I.  M.  &  S.  R.  R.  Co.  V.  Spencer,  y^ 
Fed.  93 ; 

x\nthony  v.  Railway  Co.,  132  U.  S.  173; 

Shelp  V.  U.  S.,  81  Fed.  700; 

Mobile  &  Montg-omery  Ry.  Co.  v.  Jurey,  iii 
U.  S.  584; 

McClendon  v,  U.  S.,  229  Fed.  523 ; 

Western  Union  Telegraph  Co.  v.  Baker,  85  Fed. 
690. 

Counsel  for  plaintiff  in  error,  however,  have  pro- 
ceeded to  argue  one  instruction  of  the  court  on  pages 
61-62  of  their  brief,  in  which  they  claim  the  court 
erroneously  stated  the  law.  Their  argument  is  to  the 
same  point  as  that  on  the  demurrer,  and  our  remarks 
on  the  demurrer  at  the  beginning  of  this  brief  are  a 
sufficient  answer  to  the  allegation  that  there  was  error 
in  the  instruction  complained  of,  the  entire  point  being 
whether  or  not  the  immoral  purpose  as  stated  in  the 
indictment  was  such  an  immoral  purpose  as  is  contem- 
plated by  the  statute.  On  pages  65-66  of  the  brief 
of  plaintiff  in  error,  counsel  for  plaintiff  in  error  set 
out  an  instruction  of  the  court  which  was  given  in  an- 
swer to  a  question  propounded  to  the  court  by  the  jury 
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after  they  had  deliberated  for  more  than  two  hours. 
The  transcript  does  not  show  that  any  exception  was 
taken  to  this  instruction  at  the  time  given,  but  on  the 
contrary  the  transcript  shows  on  page  31  that  on  De- 
cember 4,  1916,  two  weeks  after  the  trial  and  verdict 
^of  the  jury,  counsel  asked  the  court  to  note  an  excep- 
tion to  the  instruction  given  by  the  jury.  This  is  so 
clearly  contrary  to  the  rules  as  heretofore  stated, 
governing  exceptions  to  instructions  that  we  do  not 
beheve  that  the  court  will  entertain  it  for  a  minute. 
However,  we  believe  that  the  instruction  complained  of 
correctly  states  the  law,  and  had  counsel  taken  an 
exception  in  due  time  it  would  have  availed  them 
nothing. 

Respectfully  submitted, 

Albe^rt  Schoonover, 
United  States  Attorney; 
J.  Robert  O'Connor, 
Assistant  United  States  Attorney; 

Clyde  R.  Moody, 
Assistant  United  States  Attorney, 

Counsel  for  Defendant  in  Error. 
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No.  2943 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


James  B.  Simpson,  indicted  as 
James  B.  Miller, 

Plaintiff  in  Error, 
vs. 

The  United  States  of  America, 

Defendant  in  Error. 


PETITION  FOR  A  REHEARIMi  ON  BEHALF  OF 
PLAINTIFF  IN  ERROR. 


To  the  Honorable  'William  B.  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 

The  Case. 

Defendant  was  indicted  for  an  alleged  violation 
of  Section  3  of  the  "Mann  White  Slave  Act". 

The  indictment  contains  two  counts.  The  second 
count  of  the  indictment  charged  that  James  B. 
Miller  *  *  *  heretofore,  to  wit,  on  or  about 
the  26th  dav  of  November,  in  the  year  of  our  Lord 


one  thousand  nine  liimclred  and  fifteen  *  *  * 
did  knowingly,  unlawfully  and  wilfully  persuade, 
induce  and  entice  a  certain  woman,  to  wit,  one  Vida 
White,  alias  Vida  Rogers,  whose  full  and  true 
name,  other  than  as  herein  stated,  is  to  the  grand 
jurors  unknown,  to  go  from  one  place  to  another 
in  foreign  commerce,  that  is  to  say,  to  go  from  the 
City  of  San  Francisco,  State  of  California,  to  the 
town  of  Tia  Juana,  in  the  Republic  of  Mexico,  via 
the  Southern  Pacific  Company  Railroad,  a  common 
carrier,  from  the  said  City  of  San  Francisco  to  the 
City  of  San  Diego,  California,  and  via  automobile 
stage,  a  common  carrier,  from  the  City  of  San 
Diego,  California,  to  the  Town  of  Tia  Juana,  Mex- 
ico for  a  certain  immoral  purpose,  to  wit,  for  the 
purpose  of  having  said  Vida  White  alias  Vida 
Rogers,  manage  a  house  of  prostitution  and  conduct 
a  place  where  persons  of  opposite  sexes  meet  and 
have  illicit  sexual  intercourse. 

The  first  count  differs  from  the  second  count  in 
that  it  charges  that  the  immoral  purpose  of  de- 
fendant was  ''for  the  purpose  of  placing  said  Vida 
White,  alias  Vida  Rogers,  in  a  house  of  prostitution 
and  having  her  remain  there  in  said  Town  of  Tia 
Juana". 

The  defendant  interposed  a  demurrer  to  tlio 
indictment,  w^herein  he  objected  to  its  sufficiency 
upon  the  grounds  that  it  failed  to  state  facts  suffi- 
cient to  constitute  an  offense.  The  demurrer  was 
overruled  and  defendant  brought  to  bar  upon  the 
indictment.    The  jury  brought  in  a  verdict  of  ''not 


guilty"  upon  the  first  count  of  the  indictment  and 
a  verdict  of  "guilty"  upon  the  second  count  of  the 
indictment,  "with  recommendation  for  leniency". 
That  is  to  say,  the  jury  found  that  the  defendant 
was  not  guilty  of  enticing  Vida  White,  alias  Vida 
Rogers,  to  Tia  Juana,  Mexico,  for  the  purpose  of 
placing  her  in  a  house  of  prostitution  and  having 
her  remain  therein,  but  did  find  him  guilty  of 
enticing  said  Vida  White,  alias  Vida  Rogers,  to  Tia 
Juana,  Mexico,  for  the  purpose  of  having  her 
manage  a  house  of  prostitution  and  conduct  a  piace 
wherein  persons  of  opposite  sexes  meet  and  have 
illicit  sexual  intercourse. 


Reasons  for  Rehearing. 

The  plaintiff  in  error  respectfully  prays  the 
court  to  grant  him  a  rehearing  of  the  above-entitled 
cause,  upon  the  following  grounds: 

First:  We  earnestly  contend  that  the  evidence 
contained  in  the  record  of  this  case  is  wholly  insuffi- 
cient to  support  the  verdict  of  the  jury.  We  sub- 
mit that  there  is  absolutely  no  evidence  that  the 
defendant  Miller  persuaded  or  induced  or  enticed 
Vida  White,  alias  Vida  Rogers,  hereinafter  called 
Vida  Rogers,  to  go  from  San  Francisco  to  Tia 
Juana,  or  elsewhere,  for  the  purpose  of  having  her 
manage  a  house  of  prostitution,  or  for  any  other 
purpose.  An  examination  of  the  record  itself  is 
the  best  argument  we  can  advance  in  support  of 
this  contention. 


The  first  witness  put  upon  tlie  stand  by  the 
prosecution  was  Louise  Bordeau.  While  she  was 
undoubtedly  intended  to  be  the  Grovernment 's  chief 
witness  there  is  practically  nothing  of  any  value 
to  the  prosecution  in  her  testimony.  She  testified 
that  in  the  fall  of  1915  she  lived  in  San  Francisco 
and  met  Vida  Rogers  in  a  house  of  prostitution  at 
No.  43  Washington  Alley,  where  witness  was  en- 
gaged in  prostitution  and  where  Vida  Rogers  was 
engaged  as  housekeeper ;  that  the  day  after  Thanks- 
giving in  November,  1915,  she  and  Vida  Rogers 
left  San  Francisco  for  Tia  Juana.  Vida  Rogers 
received  two  telegrams  about  the  time  she  left  San 
Francisco.  The  first  one  was  received  close  on  to 
three  weeks  before  she  received  the  second  telegram 
which  came  just  a  few  days  before  she  left  San 
Francisco;  that  the  witness  saw  and  read  the  tele- 
gram. She  knew  the  defendant  in  this  case.  She 
first  met  him  in  San  Francisco  when  she  was  work- 
ing at  number  43  Washington  Alley.  Vida  Rogers 
introduced  her  to  him  as  Jim.  Said  Vida  Rogers 
never  made  any  statements  to  her  in  defendant's 
presence  as  to  who  he  was.  AVitness  never  knew 
defendant  under  any  other  name  than  Jim  and  Jim 
Miller.  He  Avas  introduced  to  her  as  Jim  but  Vida 
Rogers  spoke  to  her  about  him  as  Jim  Miller.  She 
did  not  see  the  defendant  a  large  number  of  times 
while  she  working  at  number  43  Washington  Alley. 
She  saw  him  perhaps  three  or  four  times  in  all 
while  she  was  working  there. 


Witness  further  testified  that  she  left  San  Fran- 
cisco in  company  with  Vida  Rogers  the  first  day 
after  Thanksgiving,  1915,  and  went  to  Tia  Juana 
by  Southern  Pacific  train  to  San  Diego.  She  went 
by  herself  from  San  Diego  to  Tia  Juana,  laying 
over  in  San  Diego  a  day.  When  she  and  Vida 
Rogers  arrived  at  San  Diego  Mr.  Miller  was  at 
the  train  to  meet  them.  She  did  not  see  Miller  any 
other  time  that  morning  hut  at  the  train.  He  was 
iJiere  just  a  very  few  minutes.  He  talked  with  Vida 
Rogers  just  a  very  fetv  minutes.  It  ivas  just '' hello' \ 
''That  is  all  I  knoiv."  She  saw  Vida  Rogers  last 
on  Third  and  Broadway  when  she  got  into  an  auto 
stage  that  had  a  sign  on  it  that  said  ''To  Tia  Juana, 
Mexico."  She  went  to  Tia  Juana  herself  the  next 
day  and  went  to  the  Palace,  which  is  a  dance  hall 
and  house  of  prostitution.  She  saw  Vida  Rogers 
in  the  Palace.  Also  the  defendant.  She  remained 
there  from  November  up  until  after  the  flood.  Vida 
Rogers  was  running  the  place;  she  was  thp  land- 
lady. When  witness  first  went  there  she  used  to 
see  the  defendant  there  quite  often.  He  stayed 
there  three  or  four  instances  that  she  recalled. 
When  he  was  there,  he  ate  at  the  restaurant  for 
the  girls  connected  with  the  Palace  quite  often,  but 
she  did  not  recall  any  particular  statements  that 
defendant  made  around  the  house.  She  did  not 
know  positively  who  owned  the  Palace,  but  she 
had  heard  Miller  make  statements  that  he  oAvned  it. 
There  were  twenty-two  girls  at  the  house,  and  four 
rooms  in  the  house,  and  an  extra  house  right  next 


door  to  the  Palace,  connected  with  the  Palace,  that 
had  twenty-two  rooms  in  it.  All  the  girls  were 
engaged  in  prostitution.  Two  or  three  days  after 
Vida  Rogers  received  the  first  telegram  she  went 
to  San  Diego.  She  stayed  a  couple  of  days  and 
then  came  back.  She  received  the  other  telegram 
just  before  we  left.  When  witness  first  arrived  in 
Tia  J  nana  the  house  had  five  rooms,  kitchen  and 
dance  hall,  and  that  was  the  only  house  she  saw 
there  at  that  time  but  later  another  house  was 
built  in  December.  Witness  did  not  remember  what 
month  it  was  finished.  Witness  was  engaged  in 
prostitution  in  the  house  and  was  required  to  get 
a  license  to  do  that.  Vida  Rogers  was  required  to 
get  a  license  to  run  a  house  of  that  nature.  She 
had  seen  ler  license.  It  was  on  the  wall  in  the  bar- 
room. The  license  was  made  to  Vida  Rogers.  Vida 
Rogers  also  had  a  license  to  sell  liquors  and  tohacco, 
and  they  were  in  the  name  of  Vida  Rogers. 

Witness  also  testified  that  when  she  got  to  San 
Diego  she  went  to  the  San  Diego  Hotel.  She 
and  Vida  Rogers  got  off  the  train  at  the  Santa  Fe 
depot  and  went  over  to  the  San  Diego  Hotel.  She 
and  Vida  Rogers  first  went  up  to  the  Oyster  Loaf 
together  and  had  a  bite  to  eat.  She  never  left  Vida 
Rogers  at  all  until  she  got  on  to  the  auto  stage. 
(Tr.  36-46  and  69-70.) 

This  is  all  the  testimony  of  Louise  Bordeau.  An 
attempt  was  made  hv  the  prosecution  to  introduce 
testimony  by  Louise  Bordeau  as  to  the  contents  of 
tli(^  telcgi'ams  alleged  to  have  been  recei\ed  ])y  said 


Vida  Rogers  in  San  Francisco  in  November,  1915, 
and  indeed  such  testimony  was  given  but  at  the 
suggestion  of  the  court  and  on  motion  of  Mr.  Rush, 
attorney  for  defendant  in  the  trial  court,  the  court 
struck  out  the  evidence  concerning  the  contents  of 
the  telegrams  as  testified  to  by  said  witness  and 
instructed  the  jury  that  it  should  consider  the  case 
without  considering  that  testimony  or  any  testi- 
mony that  had  been  stricken  out.  (See  pages  73-4 
of  Transcript.)  Therefore,  of  course,  the  testimony 
of  the  witness  wdth  reference  to  the  contents  of  said 
telegrams  stands  in  the  same  position  as  if  it  had 
never  been  given. 

Dave  Gershon,  the  next  witness  called  for  the 
Government  simply  testified  as  to  seeing  Vida 
Rogers  in  Mexico,  and  his  testimony  was  intended 
simply  to  show  that  Vida  Rogers  was  without  the 
jurisdiction  of  the  court.     (Tr.  47.) 

The  next  witness  called  by  the  Government  was 

Ernest  Estiidillo^  whose  testimony  was  substantially 

'as  follows: 

"I  know  a  place  in  Tia  Juana  called  the 
Palace  and  know  the  landlady.  Her  name  is 
Vida.  I  knew  her  since  I  went  to  work  in  the 
house.  I  knew  the  place  before  I  went  to  work 
there.  I  was  a  policeman  in  Tia  Juana  and 
knew  that  the  Palace  was  a  house  of  prostitu- 
tion. A  representative  of  defendant  hired  me 
to  go  there  and  work  as  a  policeman  at  the 
Palace.  Mr.  Miller  gave  an  order  to  a  fellow 
by  the  name  of  Tony  to  pay  me  and  I  received 
the  money  in  pursuance  of  that  order.  I  did 
not  know  who  Tonv  was.     I  did  not  know  him 
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until  lie  went  into  that  house.  I  guess  Tony 
was  a  bartender  in  the  Palace.  He  was  acting 
like  a  manager  there  as  far  as  I  knew.  I  saw 
Miller  there  a  good  many  times.  In  Tia  Juana 
the  one  who  runs  a  house  of  prostitution  must 
have  a  license.  I  did  not  pay  any  attention  to 
who  had  a  license  to  run  that  house.  Tony, 
the  bartender,  or  the  man  who  appeared  to  be 
the  manager  in  the  house,  paid  me  my  wages 
but  Mr.  Miller  gave  the  order  to  pay  the  men. 
He  told  me  they  would  pay  me  more  wages 
than  I  was  getting  at  the  Casino."  (Tr.  48-50.) 

Charles  H.  Cousins,  the  next  witness  called  for 
the  Government,  testified  in  substance  as  follows: 

*^I  reside  in  San  Diego  and  am  a  carpenter 
and  builder.  I  know  the  defendant  Miller  and 
have  known  him  about  two  years.  I  know 
where  the  Palace  is  in  Tia  Juana.  I  built  it 
last  year,  a  year  ago,  some  time  in  the  fall. 
The  defendant  authorized  me  and  hired  me  to 
build  the  Palace.  Pie  also  paid  me  for  build- 
ing it.  There  was  a  door  to  go  from  the  old 
building  to  the  other  building.  I  do  not  know 
Vida  Rogers  or  Vida  Wliite.  I  saw  Louise 
Bordeau  around  the  new  place.  I  do  not  know 
who  the  proprietress  of  the  place  was.  I  built 
both  the  new  house  and  the  old  one.  I  built 
the  old  building  for  Mr.  Savin  four  or  five 
months  before  I  built  the  new  building." 
(Tr.  50.) 

H.  N.  Stanley,  the  next  witness  for  the  Govern- 
ment, testified  in  substance  as  follows: 

"I  am  a  police  officer  in  San  Diego  and  have 
been  there  about  ten  years.  I  know  the  Palace 
in  Tia  Juana  and  have  known  it  since  it  opened 
about  a  year  ago.  I  know  the  defendant 
J.  B.  Miller.  I  have  seen  him  in  Tia  Juana. 
I  saw  him  at  the  Hot  Springs  and  at  the  Palace. 


I  had  a  conversation  with  him  about  the  Palace. 
Officer  Whistler  and  myself  went  over  there  to 
investigate  a  couple  of  girls  in  the  place  and 
we  met  Mr.  Miller.  I  asked  him  in  regard  to 
these  girls,  and  he  said,  'I  will  see  my  land- 
lady and  she  will  give  you  this  information.' 
I  believe  her  name  was  White.  We  consulted 
his  landlady,  in  his  presence,  and  at  that  time 
I  said  to  him,  'You  might  run  up  against  a 
snag,  Miller,  running  this  place',  and  he  said, 
'Well,  I  am  in  the  clear,  I  do  not  run  it  but 
my  landlady  runs  it  for  me.'  The  place  is  a 
house  of  prostitution." 

On  cross-examination  this  witness  testified  as 
follows : 

"I  testified  in  this  matter  before  the  Com- 
missioner in  San  Diego  on  the  8th  day  of  March, 
this  year.  At  that  time  I  testified  as  follows: 
He  said,  'I  do  not  know  whether  this  girl  is  in 
here  or  not.  I  will  ask  my  landlady  and  she 
will  be  able  to  tell  you.  She  does  all  the  busi- 
ness for  me.'  I  says,  'You  want  to  watch  out. 
Miller,  or  you  will  get  in  a  jam  with  her  running 
this  place',  and  he  says,  'I  am  in  the  clear,  I 
am  not  running  it,  my  landlady  runs  it.'  I 
must  have  omitted  ^for  me'  because  I  am 
positive  he  said  'for  me'.  Mr.  Miller  was  run- 
ning the  Hot  Springs  at  that  time.  This  con- 
versation was  held  in  January."  (Tr.  51-52.) 

The  testimony  of  Julian  Eugene  Cliff,  next  called 
for  the  Government,  is  to  the  effect  that  he  was 
the  manager  of  the  Victoria  Apartments  in  San 
Diego.  He  knew  the  defendant  Miller.  Defendant 
had  an  apartment  in  the  Victoria  Apartments.  He 
moved  in  about  September  28th,  and  had  a  phone 
in  his  apartment  connected  up  with  the  exchange. 
Connection  w^as  made  at  either  Mr.  or  Mrs.  Miller's 
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request.  The  number  of  the  Victoria  Apartments, 
the  office  phone,  was  Main  3857.  The  number  of 
the  phone  in  his  apartment  was  Main  6626.  The 
hills  were  sent  to  the  Victoria  Apartments  and  he 
paid  it  and  it  tvas  added  to  their  hill.  He  helieved 
Mr.  Miller  paid  his  telephone  bill  during  the  time 
he  occupied  the  apartment.  The  defendant  occupied 
a  single  apartment.  His  wife  lived  with  him  there. 
(Tr.  52-53.) 

Arthur  William  Mosedale,  the  next  witness  called 
for  the  Government,  testified  that  he  was  employed 
by  the  telephone  company  in  October,  1915,  and  on 
October  11,  1915,  installed  a  telephone  in  Apart- 
ment 31  of  the  Victoria  Apartments.  The  number 
of  the  phone  was  Main  6626.  (Tr.  53.) 

The  next  witness  called  for  the  Government  was 
F.  A.  Bennett,  who  testified  in  substance  as  follows : 

''I  am  the  manager  of  the  Western  Union 
Telegraph  Company  at  San  Diego.  I  know  the 
defendant  Miller.  He  had  a  charge  account  with 
the  company  in  San  Diego.  I  have  the  card 
that  he  opened  the  charge  account  by.  It  is 
not  customary  to  charge  telegrams  in  the  West- 
ern Union,  unless  a  person  has  opened  an 
account.  The  card  is  not  signed  by  Mr.  Miller. 
I  wrote  the  card  myself  at  his  request  and  in 
his  presence.  It  is  one  of  the  regular  records 
kept  by  my  company  regarding  charge 
accounts." 

The  charge  card  was  here  offered  in  evidence  by 
the  District  Attorney  as  United  States  Exhibit 
Number  1  over  the  objection  of  defendant's  attorney. 
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(Tr.  54.)     The  charge  card  is  set  forth  in  the  tran- 
script on  page  54. 

Mr.    Bennett    then    continued    his    testimony    as 

follows : 

"Mr.  Miller  requested  to  open  it  in  his  name, 
that  he  was  not  in  partnership  with  Mr.  Couden 
any  more.  That  was  some  time  in  November. 
I  don't  remember  the  date.  I  cannot  tell  from 
the  card.  He  gave  his  address  as  the  Victoria 
Apartments.  He  did  not  give  his  telephone 
number,  that  I  have  any  record  or  knowledge 
of.     I  first  met  him  in  the  early  part  of  1915." 

The  district  attorney  here  showed  witness  a  tele- 
gram which  he  called  United  States  Exhibit  2  for 
Identification.  (This  is  one  of  the  telegrams,  the 
testimony  concerning  which  was  ordered  stricken 
from  the  record  by  the  trial  judge.    Tr.  73-4.) 

The  witness  further  testified: 

"This  telegram  was  a  part  of  my  office 
records.  It  is  a  telegram,  received  by  telephone. 
Somebody  phoned  that  in  to  be  sent.  In  San 
Diego.  It  was  filed  November  15th  and  sent 
November  16th.  I  can  tell  from  that  record 
what  number  the  telegram  was  phoned  from. 
I  do  7iot  know  what  telephone  it  was  phoned 
from.  I  ^can  say  from  the  record,  what  the 
record  shows,  I  have  no  personal  knowledge  of 
it,  other  than  the  record.  I  did  not  receive  the 
telephone  message  myself.  1  know  the  name 
of  the  clerk  that  took  it.  I  only  know  that 
from  the  marks  on  the  instrument  that  I  hold 
in  my  hand.  /  have  no  personal  knowledge 
tchatever  of  hoiv  the  message  came  into  the 
office,  who  sent  it  into  the  office,  by  whom  it 
tvas  received  in  the  office,  or  where  it  tva,s  re- 
ceived from^,  except  the  marks  I  find  on  it,  and 
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the  marks  were  not  made  in  my  presence  or 
under  my  personal  observation  or  direction. 
In  the  due  course  of  business  in  my  company  if 
a  message  is  phoned  in  we  have  a  special  blank 
for  copying  telegrams  received  over  the  phone. 
On  these  blanks  we  are  required  to  show  the 
date,  the  telephone  number  from  which  it  was 
phoned,  the  originating  point  and  the  destina- 
tion, and  the  telegram  is  transcribed  upon  that 
blank.  All  these  things  appear  to  have  been 
done,  in  this  instance,  in  the  telegram  I  hold  in 
my  hand.  That  is  a  regular  record  kept  in 
the  course  of  business  of  by  company.  I  have 
in  my  possession  a  record  showing  a  bill  ren- 
dered to  Mr.  Miller  in  the  month  of  NovemDer, 
1915.  It  is  a  carbon  copy  of  the  bill  rendered 
to  Mr.  Miller  for  that  month.  I  can  refer  to 
my  daily  cash  receipts  record  and  tell  whether 
that  bill  was  paid  or  not." 

The  witness  here  handed  the  District  Attorney 
the  daily  cash  receipts  record  which  was  then 
offered  for  identification  and  marked  United  States 
Exhibit  No.  4  for  Identification.  The  District 
Attorney  here  handed  the  witness  United  States 
Exhibits  Nos.  2,  3  and  4.  Exhibit  No.  2  is  the  tele- 
gram ordered  stricken  from  the  records  by  the 
judge,  as  hereinabove  stated,  and  Exhibits  Nos.  3 
and  4  are  set  forth  in  full  on  pages  60  and  61  of 
the  Transcript,  Exhibit  No.  3  being  a  bill  for  tele- 
gram sent  to  Miller  during  the  month  of  November, 
1915,  and  Exhibit  4  being  the  daily  cash  record  of 
the  Western  Union  Telegraph  Company. 

The  witness  was  then  asked  by  the  District  Attor- 
ney whether  or  not  he  could  tell  from  said  records 
whether  the  telegram  known  as  United  States  Ex- 
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hibit  No.  2  was  charged  to  Mr.  Miller's  account  and 
whether  the  same  was  paid  for  or  not.  Defendant's 
attorney  objected  to  this  as  incompetent,  irrelevant 
and  immaterial  and  no  proper  foundation  laid,  and 
hearsay.  His  objection  was  overruled.  In  support 
of  his  objection  attorney  for  defendant  elicited  tes- 
timony from  the  witness  as  follows: 

"Those  matters  offered  in  evidence,  that  car- 
bon copy  of  that  bill,  was  made  by  some  other 
employee  in  the  company.  I  did  not  make  the 
charge  on  the  books.  All  I  know  about  it  is 
simply  what  I  find  in  the  records.  Personally, 
I  didn't  have  anything  to  do  with  it.  As  far 
as  I  know  the  records  are  accurate;  there  is  a 
slight  chance  that  they  may  not  be." 

In  answer  to  a  question  of  the  court  as  to  what 
position  the  witness  held  in  the  company,  the  wit- 
ness testified: 

"I  am  the  manager,  the  highest  officer  of  the 
office.  These  records  are  kept  under  my  super- 
vision. We  have  a  standard  routine  how  they 
shall  be  kept.  If  these  records  were  incorrect 
from  November  down  I  would  have  ascertained 
bv  this  time  whether  or  not  they  were  correct. 
It  is  my  opinion  that  they  are  correct.  I  have 
examined  them.  They  are  regular  routine  rec- 
ords. There  are  hundreds  such  records  in  the 
office.  They  are  ordinarily  kept  correctly.  I  do 
not  find  very  many  mistakes  in  them." 

Witness  further  testified: 

"This  record,  with  reference  to  the  cash, 
where  it  recites  'J.  B.  Miller',  is  written  on  the 
line  and  in  some  handwriting  which  is  not 
mine,  which  indicates  that  a  bill  charged  against 
J.  B.  Miller  for  the  amount  of  two  dollars  and 
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some  cents  has  been  paid.  I  do  not  know  any- 
thing  about  who  paid  that  hill  and  I  can(^t)  tell 
from  my  record  who  paid  it.  There  is  nothing 
from  my  record  that  shoivs  who  the  hill  wa^s 
presented  to.  I  don't  knotv  anything  about  tvho 
it  was  presented  to.  We  had  no  other  J.  B. 
Miller  on  our  charge  account  at  that  time.  The 
defendant  was  the  man  who  had  the  account 
on  our  books  by  the  name  of  J.  B.  Miller. 

"United  States  Exhibit  No.  2  for  Identifica- 
tion (the  telegram  stricken  from  the  record  as 
hereinabove  stated),  is  in  all  particulars  as 
required  by  the  rules  of  my  company  relative 
to  those  matters  that  I  testified  to,  concerning 
taking  the  name  of  the  party  over  the  phone, 
the  number,  and  to  whom  the  account  was  to 
be  charged.  It  is  one  of  the  regular  original 
telegrams  as  filed  in  our  office  in  San  Diego. 
A  former  employee  in  our  office  received  that 
telegram,  one  Harringion  Shaw.  The  last  I 
heard  of  him  he  was  in  El  Paso,  Texas.  He  is 
the  man  who  w^rote  out  what  is  in  this  record  of 
the  receipt  of  the  telegram.  The  bookkeeper 
that  wrote  the  bill,  her  name  is  Miss  Stetzel. 
She  compiled  the  bill  from  the  telegrams,  and 
the  other  record  was  written  by  Miss  Na,vlor, 
the  cashier,  who  accounts  for  all  the  cash.  The 
bookkeeper  made  that  '48'  on  the  corner  of  the 
telegram.  The  '48'  on  the  telegram  and  the 
'48'  on  the  bill  are  identical.  That  is,  the  l>ill 
Avas  made  up  from  this  telegram.  That  is  the 
amount  of  money  that  is  due  for  it.  The 
charge  is  always  entered  on  the  telegram  and 
then  transfca-red  to  the  books.  The  dat(%  the 
party  addressed,  the  destination,  and  th  send- 
er's name,  Mr.  Miller,  and  the  fact  is  marked 
'Charged'  over  here  in  this  corner,  indicate 
that  the  telegram  is  chargeable  to  J.  B.  Miller, 
as  indicated  in  this  book." 
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Myrl  Stetzel,  the  next  witness  called  for  the  Gov- 
ernment, testified  in  substance  as  follows: 

"I  am  a  clerk  for  the  Western  Union  and 
was  such  in  November,  1915.  The  document 
showTi  me,  which  has  been  used  in  evidence  as 
United  States  Exhibit  No.  3,  I  recognize.  It  is 
mine.  I  made  that  out  myself.  It  is  a  bill  for 
telegrams  for  the  month  of  November.  It  is  a 
carbon  copy.  It  is  in  my  handwriting.  The 
original  w^as  mailed  and  addressed  to  J.  B. 
Miller,  Victoria  Apartments.  I  made  this  bill 
out  from  the  telegrams  on  file  in  the  office.  It 
was  made  out  last  year.  The  document  does  not 
show  what  year  it  was  made  out.  The  date  w^as 
on  the  original  bill  but  was  not  copied  on  the 
copy.  The  words  'To  White'  is  the  party  that 
the  telegram  is  going  to,  and  San  Francisco  is 
the  city  to  where  it  was  going.  The  figures  on 
the  right,  '48',  is  the  amount  of  money  that  was 
charged  for  sending  the  telegram.  The  next 
item  is  on  the  19th,  to  McMann,  San  Francisco, 
forty  cents.  The  next  was  Mahon,  San  Fran- 
cisco, 1.21,  on  the  20th  and  21st.  The  next  on 
the  23rd,  to  White,  San  Francisco,  forty  cents. 
That  may  have  been  either  a  telegram  or  a 
night  letter.  That  charge  on  the  bill  is  for  the 
tax,  one  cent  on  every  telegram,  a  war  tax, 
I  do  not  know  what  that  other  business  is  down 
here;  I  didn't  put  it  there.  I  did  not  put  any 
other  figures  except  what  I  have  read. 

The  Court.  Has  that  telegram  got  anything 
to  do  with  the  copy  of  the  paper  you  have  in 
3^our  hand? 

A.  This  is  the  15th ;  that  is  the  first  telegram 
on  there.  I  made  that  entry  from  this  docu- 
ment. The  '48'  is  in  my  "figures.  I  made  , 
that  charge  from  this  paper,  probably  the  % 
next  day,  I  will  say  the  next  day  after  it 
bears  date,  on  November  15th.  I  mailed  out 
the  original  and  mailed  that  to  this  address. 
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The  account  is  accurate  and  correct.  The  car- 
bon cop}'-  I  hold  in  my  hand  is  simph^  a  copy  of 
that  part  of  the  bill  as  rendered.  There  was 
other  printed  matter  on  the  bill  that  was  ren- 
dered that  does  not  appear  on  this  carbon  copy. 
The  bill  that  was  rendered  had  a  date  on  it. 
When  I  made  up  this  bill  I  made  it  up  from 
the  telegram,  w^hat  purports  to  be  a  telegram 
that  I  hold  in  my  hand. 

Q.  (By  attorney  for  defendant).  You  don't 
know  anything  about  where  that  telegram  came 
from?  You  just  found  it  among  the  files  of  the 
office,  and  following  your  usual  course  of  busi- 
ness you  made  that  bill  from  the  information 
that  was  contained  on  that  telegram,  or  pur- 
ported telegram?  May  I  see  that  just  a  mo- 
ment? This  instrument  I  refer  to  as  a  tele- 
gram is  the  one  that  has  been  marked  'United 
States  Exhibit  No.  2  for  Identity'  only.  Now, 
where  that  came  from  you  don't  know,  other 
than  that  vou  found  it  in  the  records  of  vour 
office? 

A.     That  is  all. 

Q.  You  don't  know  who  wrote  it,  or  how  it 
got  into  the  office? 

A.     Well,  it  was  taken  over  the  phone. 

Q.     What  is  that? 

A.     Is  that  what  you  want  to  know. 

Q.  I  am  asking  you,  do  you  know  of  your 
own  knowledge 


A.     No. 

Q.  All  the  knowledge  you  have  of  it  is  what 
you  found  on  the  bill  itself;  that  is  what  I 
mean 

A.  That  is  all  I  hove  to  do  with  it.  (Wit- 
ness continuing).  7  did  vot  tall:  with  anyhodfi 
ahont  it,  or  no  one  told  me  anything  about  it. 
And  the  charr/e  I  wade,  so  many  eents,  is  the 
charge  indicated  on  the  telegram  itself.  T  have 
no  personal  information  from  any  other  source 
whatsoever  as  to  the  amount  of  the  charge  or 
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iuhen  it  tvas  madfi  or  anytJiing  else  except  ivJiat 
I  got  from  the  telegram  that  I  found  in  the  files 
of  the  office  and  that  telegram  according  to  the 
rules  of  my  office  indicates  that  it  tvas  tele- 
phoned into  the  office.  The  telegram  is  in  the 
handwriting  of  M.  S.  Shaw,  one  of  the  clerks. 
As  to  the  telegram,  or  purported  telegram, 
shown  to  me,  called  United  States  Exhibit  No.  5 
for  Identification,  in  other  words,  I  took  from 
the  document  the  entries  which  I  have  in  the 
bill  which  has  been  introduced  in  evidence  as 
United  States  Exhibit  No.  3.  I  listed  this  tele- 
gram from  this  bill.  The  rate  on  the  telegram 
is  the  same  as  the  rate  on  the  bill. 

Q.  (By  the  District  Attorney).  Will  you  show 
me  on  the  bill  where  you  have  listed  that  tele- 
gram 

A.  (Indicating).  '11/23  White,  San  Fran- 
cisco, 40  cents',  and  this  U.  S.  Exhibit  No.  5  for 
Identification  was  a  part  of  the  files  of  the  office 
at  that  time." 

The  next  witness  called  for  the  Government  was 
Etta  Naylor,  who  testified  as  follows: 

"I  was  acting  as  cashier  for  the  Western 
Union  at  San  Diego  during  November  and 
December,  1915.  The  document  shown  me,  be- 
ing IT.  S.  Exhibit  No.  4  fthat  is  the  daily  cash 
record  appearing  at  page  61  of  the  Transcript), 
was  our  cash  register  for  December  9th.  It  is 
in  mv  handwritinc:. 

Q.  I  will  show  you  a  carbon  copy  of  a  bill 
which  has  been  introduced  in  evidence  fis 
United  States  Exhibit  No.  3  and  ask  you  if 
you  can  show  from  the  Exhibit  No.  4  whether 
or  not  the  Exhibit  No.  3,  the  bill,  has  been  paid  ? 

A.  Yes,  sir,  that  is  in  my  handwriting  and 
it  r>nvs  this  bill. 

(Witness  continuing).  I  have  no  memory, 
independent  of  that,  about  the  payment  of  that 
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bill.  Plaintiff's  Exhibit  Mo.  4  is  kept  correctly. 
I  keep  it,  it  is  balanced  daily.  It  is  a  correct 
statement  of  the  receipts  on  that  day.  I  can 
tell  from  looking  at  this  daily  cash  register  item 
that  the  other  item  here,  $2.53,  appears  upon 
that  item  upon  that  account,  the  daily  cash 
register.  It  is  here.  It  is  the  same  item.  I 
know  this  because  the  November  bills  are 
always  paid  in  December.  It  corresponds  ex- 
actly with  the  bill,  and  it  was  received  the  fol- 
lowing month,  and  the  amount  is  the  same 
2.53  on  both  the  bill  and  on  the  cash  register. 
The  accounts  are  generally  correct.  I  did  not 
write  the  few  words  written  with  a  lead  pencil 
at  the  bottom  of  the  bill." 


On  cross-examination  the  witness  testified: 

''I  have  no  independent  reeollecfion  of  flie 
payment  of  that  hill.  All  that  I  know  about  it 
is  that  I  found  it  in  the  records  kept  hij  me, 
and  the  record  shotvs  it  was  paid.  I  assume 
that  the  2.53  is  the  amount  of  the  hill  for  the 
month  before  because  it  is  the  same  amount. 
If  another  individual,  or  the  same  individual, 
paid  the  same  amount  for  some  other  purpose, 
it  would  appear  on  my  cash  just  the  same.  I 
do  not  know  tvho  paid  that  hill,  and,  I  have  no 
knowledge  of  how  it  tvas  paid.  I  haven't  any 
idea  tvh ether  it  was  paid  by  cash  or  by  check, 
or  hy  what  individual.  I  don't  know  how  the 
hill  went  out  to  the  person  tvho  paid  it,  if  it 
ever  did  go  out,  because  I  do  not  handle  that 
part  of  the  work.  All  I  knoiv  is  tvhat  the  record 
shows,  and  the  record  sJiouu'i  that  on  Decem- 
ber 9fh  J.  B.  Miller  is  credited  with  cash  2.53." 

Mr.  F.  A.  Bennett  was  then  recalled  on  behalf  of 
the  Government,  and  testified  as  follows: 

*'Q.  I  will  show  you  a  document  wliicli  hns 
been  introduced  as  ITnit(Ml  States  Exhibit  No.  5 
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for  Identification,   and   ask  you  if  you  know 
what  it  is. 

Mr.  Rush.  I  object  to  that  as  calling  for  a 
conclusion  of  the  witness,  and  incompetent, 
irrelevant  and  immaterial. 

The  Court.     Do  not  state  the  contents  of  it. 

Q.  (By  Mr.  Moody) .    Do  you  know  what  it  is ? 

A.  It  is  a  telegram.  (Witness  continuing.) 
I  got  it  out  of  our  office  files  at  San  Diego.  It 
is  the  original  record.  It  bears  sending  marks. 
It  would  not  bear  those  marks  if  it  were  not 
sent. 

Q.  I  will  show  you  a  record  which  I  will  des- 
ignate as  IJ.  S.  Exhibit  No.  6  for  Identification 
and  ask  you  if  you  know  what  it  is. 

A.  A  copy  of  a  telegram.  It  is  a  record  of 
our  office  in  San  Diego  and  is  a  copy  of  a 
received  message.  It  was  received  Novem- 
ber 26,  1915.  It  is  a  carbon  copy  of  the  original 
message  made  at  the  time  the  original  was 
received.  I  have  a  record  with  me  showing 
whether  or  not  the  telegram,  or  the  original 
of  which  this  is  a  carbon  cop,y,  was  delivered  in 
San  Diego." 

Witness  here  hands  Mr.  Moody  a  document 
which  is  marked  for  identification  as  No.  7. 
_  Q.  (Mr.  Moody).     ''Now,  this  No.  7  for  Iden- 
tification, is  what,  Mr.  Bennett? 

A.  It  is  a  delivery  sheet  for  November  26th. 
It  shows  the  delivery  of  telegram  451  in  San 
Diego." 

United  States  Exhibit  No.  7,  together  with  the 
bond  as  an  exemplar  of  the  signature  of  the  defend- 
ant, was  then  offered  in  evidence  by  the  District 
Attorney,  was  objected  to  by  the  attorney  for  the 
defendant,  and  the  objection  was  sustained.  The 
District  Attorney  then  stated: 
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"At  this  time  we  desire  to  offer  all  the  tele- 
grams, United  States  Exhibits  Nos.  5  and  2  for 
Identification,  and  offer  them  as  exhibits  at  this 
time. 

Mr.  Rush  (attorney  for  defendant).  The  de- 
fendant objects  to  the  offer  of  those  instru- 
ments, and  each  of  them.,  on  the  ground  that 
they  are  incompetent,  irrelevant  and  imma- 
terial, that  no  proper  foundation  has  been  laid 
for  their  introduction,  and  that  they  are  not  the 
best  evidence,  and  they  are  hearsay. 

The  Court.     The  objection  will  be  sustained. 

Mr.  Moody.  That  is  all,  Mr.  Bennett.  The 
Government  rests." 

Then  the  following  proceedings  occurred : 

"The  Court.  Well,  now,  over  the  objection 
of  the  defendant,  a  witness  was  permitted  to 
testify  to  the  contents  of  a  telegram  in  the 
hands  of  Vida  White  at  San  Francisco.  What 
do  you  desire  to  do  with  that  for  the  defendant? 
It  was  admitted  on  certain  representations 
made  by  the  United  States  Attorney,  which 
undoubtedly  w^ere  made  in  good  faith. 

Mr.  Rush  (attoi-ney  for  defendant).  We 
move  that  that  testimony  of  the  witness  Louise 
Bordeau,  concerning  and  referring  to  a  tele- 
gram w^hich  she  said  she  saw^  in  the  hands  of 
Vida  White  or  Vida  Rogers  in  San  Francisco — ■ 
that  all  such  testimony  be  stricken  out  on  the 
grounds  stated  in  the  ob.jection  at  the  time  the 
objection  was  interposed  to  such  testimony; 
and  on  the  further  ground  that  the  proper 
foundation  has  not  since  been  laid  for  the  intro- 
duction of  that  testimony,  and  it  has  not  been 
connected  up  with  the  (lef(Midant. 

The  Court.  I  will  strike  the  evidence  out 
concerning  the  contents  of  the  telegram,  as  tes- 
tified to  by  the  witness;  and  I  insti'uct  you, 
gentlemen  of  the  juiy,  that  you  shall  consider 
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this  case  without  considering  that  testimony, 
and  shall  not  consider  any  testimony  that  has 
been  stricken  out. 

Mr.  Rush.  May  it  please  the  Court,  the  de- 
fendant at  this  time  moves  the  Court  to  instruct 
the  jury  to  find  a  verdict  of  not  guilty,  on  the 
ground  that  there  is  not  sufficient  evidence  to 
sustain  a  conviction  for  this  offense  upon  this 
charge,  or  either  count  of  it. 

The  Court.     The  motion  will  be  denied. 

Mr.  Rush.    We  rest." 

I  feel  it  necessary  at  this  point  to  apolgize  for 
the  great  length  of  this  brief,  and  wish  to  assure 
the  court  that  I  inserted  the  evidence  herein  as 
fully  as  I  have  in  an  effort  to  relieve  the  court  of 
the  necessity  of  constantly  referring  to  the  tran- 
script in  passing  upon  my  contention  that  there  is 
no  evidence  in  the  record  to  support  the  verdict 
of  the  jury  in  this  case. 

All  that  is  proven  by  the  testimony  of  Louise 
Bordeau  is  that  in  November,  1915,  she  was  en- 
gaged in  prostitution  in  San  Francisco  in  a  house 
of  prostitution  over  which  Vida  Rogers  presided 
as  housekeeper  or  landlady.  That  she  there  met  the 
defendant  three  or  four  times,  and  he  was  intro- 
duced to  her  by  Vida  Rogers  as  Jim.  That  in 
November,  1915,  Vida  Rogers  received  two  tele- 
grams. All  testimony  as  to  the  contents  of  tliese 
telegrams  was  stricken  from  the  record,  and  there- 
fore, as  far  as  Louise  Bordeau 's  testimony  is  con- 
cerned, at  least,  there  is  simply  the  bald  fact  that 
Vida  Rogers  received  two  telegrams.  There  is  not 
a  word  to  show  whence  the  telegrams  came,  who 
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wrote  tliem,  or  what  they  contained.     There  is  an 
absolute  faihire  to  connect  those  telesrrams  with  the 
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defendant  in  the  case,  and,  there  is  not  a  single 
scrap  of  testimony  anywhere  in  the  records  as  to 
what  the  contents  of  those  telegrams  was.  For 
aught  that  appears  of  record  those  telegrams  might 
have  been  sent  to  the  Rogers  women  by  anyone. 
Indeed  it  is  a  matter  of  small  moment  to  this  case 
who  sent  them,  as  there  is  no  evidence  as  to  what 
their  contents  were.  They  might  have  contained 
matters  totally  unrelated  to  the  matters  in  issue 
herein,  and  it  is  certain,  as  far  as  the  record  is 
concerned,  and  it  is  with  the  record  alone  we  are 
concerned,  the  witness's  testimony  as  to  these  two 
telegrams  is  of  no  more  value  than  if  she  had 
testified  that  two  blank  pieces  of  paper  had  been 
wafted  in  through  an  open  window,  from  nowhere, 
from  nobody,  and  containing  no  message. 

The  learned  district  attorney  has  inserted  in  his 
brief  (pages  19-20-21-22)  the  contents  of  certain 
documents  which  were  refused  admittance  in  evi- 
dence in  the  trial  court.  These  documents  purported 
to  give  the  contents  of  certain  telegrams  purporting 
to  have  passed  between  someone  at  telephone  number 
Main  6626  in  San  Diego  and  one  Miss  I^ydia  White 
at  San  Francisco.  As  they  were  denied  admission  in 
the  court  below  they  certainly  have  no  place  in  the 
record  of  this  court,  either  in  the  transcript  of 
testimony,  where  they  are  not  found,  or  in  tlie 
brief  of  the  district  attorney,  where  they  are  found. 
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The  witness  Louise  Bordcau  further  testified  that 
after  receiving  the  two  telegrams  she  and  Vida 
Rogers  went  to  San  Diego ;  that  defendant  met  them 
at  the  train  where  he  "talked"  with  Vida  Rogers. 
It  ivas  just  ''hello".  That  she  did  not  see  defend- 
ant any  more  that  morning.  She  also  testified  that 
she  never  left  Vida  Rogers  at  all  that  day  until 
Vida  Rogers  got  on  the  auto  stage  to  Tia  Juana. 
That  she  went  to  Tia  Juana  herself  the  next  day  and 
staved  at  the  Palace,  a  house  of  prostitution,  where 
she  saw  defendant  quite  often;  that  she  did  not 
know  positively  who  owned  the  Palace,  but  had 
heard  defendant  makes  statements  that  he  owned  it. 

Your  Honors  will  notice  that  there  is  not  a  word 
of  evidence  connecting  the  departure  of  Vida  Rogers 
from  San  Francisco  to  Tia  Juana  with  the  receipt 
of  the  two  telegrams  in  November.  No  statement 
of  Vida  Rogers,  either  in  San  Francisco  or  later 
in  Tia  Juana,  connects  defendant  with  her  coming 
to  Tia  Juana.  There  is  no  direct  evidence  to  the 
effect  that  defendant  was  the  owner  of  the  Palace. 
Only  loose  statements  by  a  couple  of  witnesses  as 
to  statements  alleged  to  have  been  made  by  defend- 
ant. Counter  to  this  is  the  fact  that  the  license  to 
conduct  this  house  of  prostitution  was  issued  in 
the  name  of  Vida  Rogers.  But  even  if  he  was  the 
owner  that  is  no  evidence  that  he  induced  or  enticed 
Vida  Rogers  to  manage  it  for  him.  Running  a 
house  of  prostitution  is  a  detestable  and  contempt- 
ible business,  but  it  does  not  prove  him  guilty  of 
the  crime  charged  here — nor  does  it  operate  to  bar 
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him  from  the  benefit  of  the  legal  presumptions  and 
rules  of  law  obviously  applicable  here. 

The  receipt  of  two  blank  telegrams — from  nobody 
— from  nowhere — taking  a  train  to  San  Diego — 
meeting  defendant  at  the  train  and  sa^dng  "hello" 
to  him,  and  afterwards  appearing  as  landlady  in 
the  Palace  at  Tia  Juana,  seems  to  me  to  fall  very 
far  short  of  the  proof  required  to  convict  the 
defendant  in  this  case  of  wilfully  persuading,  in- 
ducing, or  enticing  Vida  Rogers  to  go  from  San 
Francisco  to  Tia  Juana  for  the  purpose  of  having 
her  manage  a  house  of  prostitution  for  him. 

The  case  at  bar  seems  to  me  to  be  even  weaker 
in  the  matter  of  proof  than  the  case  of  Johnson 
V.  U.  S.,  reported  in  215  Fed.  679-82.  In  this  case 
the  defendant  was  indicted  and  convicted  upon 
several  counts,  one  of  the  counts  charging  him  with 
placing  the  complaining  witness  in  a  house  of  prosti- 
tution. The  conviction  on  this  count  was  reversed, 
the  court  saying: 

"Telephone  and  telegraph  messages  con- 
tained no  suggestion  of  prostitution.  The  only 
fact  is  that  several  days  after  the  girls  arrived 
in  Chicago  defendant  supplied  the  money  to 
ena])le  her  to  open  and  conduct  a  brothel.  ^Pliis 
fact  might  lead  to  a  suspicion  that  when  pro- 
viding transportation  he  had  the  intention  to 
aid  lier  subsequently  in  her  profession.  But 
criminal  convictions  cannot  be  allowed  to  I'c^st 
on  suspicion." 

Confining  ourselves  to  the  record,  as  we  must  of 
necessity,  I  earnestly  assert  that  it  does  not  develop 
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sufficient  evidence  upon  which  to  base  even  a  fair 
suspicion  of  defendant's  guilt  of  the  crime  charged. 
The  jury  on  the  same  evidence  might  just  as  hap- 
pily have  brought  in  a  verdict  convicting  him  of 
the  crime  of  persuading  Louise  Bordeau  of  enter- 
ing a  house  of  prostitution.  He  furnished  no  money 
— there  is  no  evidence  of  any  agreement  between 
defendant  and  Vida  Rogers — no  conversations,  let- 
ters, or  telegrams— Sibso\utc]y  nothing  but  the  fact 
that  she  did  come  to  Tia  Juana  from  San  Fran- 
cisco, and  upon  her  arrival  did  manage  a  house  of 
prostitution,  the  license  for  which  was  issued  in 
her  name,  and  was  hung  by  her  on  the  wall  in  the 
bar-room.     (Tr.  46.) 

The  learned  judge  of  this  court  who  wrote  the 
opinion  as  to  which  we  are  now  asking  a  rehearing, 
in  speaking  of  the  sufficiency  of  the  evidence  re- 
ferred to  two  telegrams  shown  by  the  records  of 
the  Western  Union  Company  at  San  Diego  to  have 
been  sent  to  one  White  at  San  Francisco  on  Novem- 
ber 15th  and  November  23rd,  respectively.  In  this 
connection  we  respectfully  suggest  that  as  all  tele- 
grams alleged  to  have  been  received  or  sent  by 
Vida  White  were  stricken  from  the  record;  the 
proof  offered  as  preliminary  to  the  admission  of 
any  telegrams  is  absolutely  foreign  to  the  record. 
The  admission  of  these  records  of  the  Western 
Union  Company  was  strongly  and  consistently  ob- 
jected to  by  defendant,  and  their  admission  over 
such  objections  was  assigned  as  error,  and  I  herein- 
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after  urge  it  is  a  separate  and  further  reason  for 
a  rehearing  herein. 

Second.  The  second  ground  upon  which  we  seek 
a  rehearing  is  that  the  acts  charged  in  the  second 
count  do  not  come  within  the  scope  of  the  "White 
Slave  Act".  Inducing  a  woman  to  go  from  one 
place  to  another  in  interstate  or  foreign  commerce 
for  the  purpose  of  managing  a  house  of  prostitution 
does  not  fall  within  any  of  the  immoral  purposes 
prohibited  by  that  act.  In  the  opinion  of  the  learned 
judges  of  the  Circuit  Court  of  Appeals  herein,  con- 
firming the  conviction  in  this  matter,  the  following 
language  appears : 

"It  is  to  be  conceded  that  under  the  rule  of 
ejus  dem  generis  the  phrase  'other  immorality' 
implies  sexual  immorality,  but  it  would  be  too 
rigorous  an  application  of  this  rule  to  limit  the 
phrase  to  the  personal  sexual  immorality  of 
the  woman  herself." 

We  hope  to  be  able  to  induce  this  court  to  change 
its  views  in  this  regard.  It  being  conceded  in  the 
court's  opinion  that  "other  immoralit}^"  implies 
sexual  immorality,  we  believe  that  the  court's  opin- 
ion that  it  would  be  "too  rigorous  an  application  of 
this  rule  to  limit  the  phrase  to  personal  sexual  im- 
moralitv  of  the  woman  herself,"  cannot,  upon  closer 
examination,  be  sustained.  Sexual  immorality  is, 
of  necessity,  a  personal  immorality.  One  cannot 
be  sexually  immoral,  once  removed,  so  to  sp(^alv. 
The  manager  of  a  house  of  prostitution,  no  doubt, 
is  immoral  regardless  of  the  fact  as  to  whether  or 
not   she   is   sexually   immoral,   but  the   immoi'ality 
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involved  in  managing  a  brothel  is  an  entirely  dis- 
tinct and  separate  kind  of  immorality.  It  is  not 
difficult  to  conceive  of  a  person  being  sexually 
immoral,  and  yet  being  otherwise — possessed  of 
all  the  virtues  which  go  to  make  the  character  of 
an  honest  and  likeable  man.  Not  so  with  the  im- 
morality involved  in  the  management  of  a  brothel. 
It  is  a  cold,  cruel  and  sinister  profession,  and  the 
immorality  involved  has  nothing  in  common  with  the 
immorality  comprehended  within  the  words  'Asexual 
immorality."  The  two  kinds  of  immorality  are  as 
far  apart  as  the  poles  and  as  far  apart  as  the 
passions  in  which  they  are  conceived.  The  one  the 
child  of  perverted  passion,  the  other  the  offspring  of 
cold,  cruel  and  calculating  greed.  The  one  innnoral, 
the  other  unmoral. 

The  Orientals  placed  the  management  of  their 
harems  in  the  hands  of  eunuchs.  Could  they  by  any 
possible  stretch  of  the  imagination  be  characterized 
as  being  sexually  immoral  ? 

Would  a  female  physician  regularly  retained  to 
serve  such  a  house  be,  from  the  mere  fact  of  being 
in  such  a  service,  '* sexually  immoral";  and  would 
her  importation  from  San  Francisco  to  Tia  Juana 
for  such  a  purpose  be  a  violation  of  the  White 
Slave  Act?  The  same  question  is  pertinent  with 
reference  to  chambermaids  and  others  employed  in 
and  around  such  a  place,  in  capacities  other  than 
as  prostitutes. 

There  is  no  question  in  this  case  of  prostitution. 
The  defendant  by  the  first  count  of  the  indictment 
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was  charged  with  placing  Vida  Rogers  in  a  house 
of  prostitution,  and  of  this  charge  he  was  declared 
not  guilty  by  the  verdict  of  the  jury.  The  case, 
then,  must  stand  or  fall  on  the  immorality  involved 
in  tnanaging  a  house  of  prostitution. 

We  have  examined  all  the  reported  cases  dealing 
with  the  violation  of  the  ''White  Slave  Act"  and 
have  found  none  dealing  with  anything  but  the 
personal  sexual  immorality  of  the  "slave"  involved. 

This  court  in  its  opinion  herein  says  that  there  is 
nothing  in  the  case  of  Suslak  v.  U.  S.,  213  Fed.  913, 
which  is  inconsistent  with  the  opinion  of  the  court 
that  the  law  ought  not  to  be  limited  to  cases  of 
personal  sexual  immorality  of  the  woman  herself. 
In  that  case  the  court  says: 

"Whether  the  woman  be  pure  or  impure,  if 
her  transportation  be  for  the  purpose  of  sexual 
immorality,  the  statute  is  violated.  Such  a 
meaning,  it  is  thought,  both  the  spirit  and  the 
purpose  of  the  statute  imply." 

There  is  also  a  definition  of  "prostitution"  and 
"debauchery"  as  used  in  this  statute,  all  of  which 
seem  to  be  fairly  pregnant  with  the  idea  that  the 
statute  deals  with  "personal  sexual  immorality" 
rather  than  the  management  of  it. 

We  respectfully  submit  that  the  Athanesaw^  case, 
227  U.  S.  326,  does  not  support  the  construction 
placed  upon  the  act  by  this  court.  In  that  case  the 
charge  made  was  that  defendant  therein  had  in- 
duced the  girl  involved  to  travel  from  one  state  to 
another  for  the  purpose  of  "debauchery".    Defend- 
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ants  in  that  case  were  not  charged  with  placing  the 
girl  in  a  low  dance  hall  or  theatre,  but  w^ere 
charged  with  importing  her  for  the  purpose  of 
"debauchery". 

In  the  case  at  bar  the  charge  is  not  the  inducement 
of  Vida  White  for  purposes  of  prostitution  or  de- 
bauchery, but  for  the  purpose  of  making  her  the 
manager  of  a  house  of  prostitution.  And  therein 
lies  the  distinction  between  the  two  cases.  Had  they 
charged  '^ debauchery"  in  the  case  at  bar  it  would 
probably  have  met  the  same  fate  as  the  count  con- 
taining the  "prostitution  charge" — in  a  verdict  of 
not  guilty.  You  cannot  charge  a  man  with  "engag- 
ing a  woman  to  manage  a  house  of  prostitution", 
and  convict  him  of  "debauchery",  and  we  appre- 
hend that  had  the  indictment  in  the  Athanesaw  case 
charged  that  the  purpose  of  the  induucement  was  to 
"place  the  girl  in  a  dance  hall"  it  would  not  come 
within  the  "White  Slave  Act".  Further,  to  this 
point,  in  its  opinion  herein  the  court  says: 

"For  one  having  a  house  of  prostitution  in 
Mexico  to  induce  a  woman  to  go  there  to  be- 
come the  efficient  means  for  what  is  perhaps  the 
most  offensive  form  of  the  evil  against  which 
the  statute  is  expressly  directed,  would  ad- 
mittedly be  violative  of  the  letter  and,  as  we 
think,  clearly  contrary  to  the  spirit  of  the 
statute." 

It  is  true  that  the  intent  of  the  act  is  to  stamp  out 
the  white  slave  traffic,  but  in  our  opinion  both  the 
letter  and  spirit  of  the  act  treat  only  of  the  traffic 
in  "white  slaves"— that  is  to  say,   the  traffic  in  girls 
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designed  to  be  used  in  prostitution,  debauchery,  or 
any  other  immoral  practices. 

And  the  other  immoral  practices  with  which  the 
act  deals  under  the  doctrine  of  ejus  dem  generis 
means  the  other  and  even  lower  forms  of  perversion 
w^hich  exist  as  a  by-product  of  such  places.  The 
statute  w^as  meant  to  deal  with  the  importation  of 
"slaves"  and  not  with  the  importation  of  their 
masters  and  mistresses ;  with  the  importation  of  the 
victims  of  the  evil  and  not  with  the  efficient  means 
for  maintaining  the  evil. 

Surely  if  Congress  had  intended  to  include  in  the 
prohibitions  of  the  statute  the  transportation  from 
state  to  state  of  the  masters  and  mistresses  of  the 
"slave  traffic",  it  would  not  have  left  the  inclusion 
of  the  master  slave  as  a  vague  and  indefinite  gen- 
erality following  upon  the  express  and  clear  desig- 
nation of  their  victims. 

Third.  Our  third  point  is  that  the  verdict  of  the 
jury  and  judgment  of  the  court  should  be  reversed 
because  of  the  introduction  in  evidence  of  second- 
ary evidence  of  the  contents  of  the  two  telegrams 
alleged  to  have  been  received  by  Vida  Rogers  from 
the  defendant  on  November  15th  and  on  November 
'23,  1915.  In  its  opinion  herein  the  coui*t  concedes 
that  this  evidence  was  iraprovidently  received  and 
states  that  the  only  question  now  is  whether  under 
all  the  circumstances  of  the  case  its  reception  con- 
stitutes reversible  (M-ror.  In  view  of  the  fact  that 
outside  of  these  two  telegrams,  and  charge  accovmts, 
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telephone  numbers  and  bills  connected  therewith, 
the  admission  of  which  were  objected  to  by  counsel 
for  defendant,  and  form  our  fourth  reason  for  ask- 
ing for  a  rehearing  herein  and  which  will  be  imme- 
diately hereafter  taken  up,  we  believe  their  admis- 
sion was  fatally  prejudicial  to  the  rights  of  the 
defendant  in  this  action.  The  condition  of  the 
record  and  the  evidence  without  these  telegrams 
leads  inevitably  to  the  conclusion  that  the  defend- 
ant was  convicted  by  the  jury  upon  the  strength  of 
these  telegrams  and  upon  nothing  else. 

In  treating  of  this  error  of  the  trial  court  the 
court  in  its  opinion  herein  says: 

"It  was  upon  the  court's  own  motion  that 
the  testimony  was  received  subject  to  a  motion 
to  strike  it  out  later  on,  and  to  this  course  no 
objection  was  raised  by  the  defendant." 

In  this  the  court  is  mistaken  as  an  examination 
of  the  record  will  disclose.  The  matter  is  treated 
as  follows  in  the  record: 

"Q.  (By  district  attorney).  I  will  exhibit 
to  you  a  telegram  which  I  will  call  United 
States  Exhibit  1  for  Identification  and  I  will 
ask  you  if  that  is  the  wording  of  the  telegram 
that  you  say  that  this  woman  received? 

Mr.  Rush  (attorney  for  defendant).  Just  a 
moment.  I  object  to  that  question  as  incompe- 
tent, irrelevant  and  immaterial."    (Tr.  36.) 

After  this  there  was  some  discussion  between  the 
court  and  the  district  attorney,  at  the  end  of  which 
Mr.  Rush,  attorney  for  defendant,  said: 
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1  want  to  add  to  my  objection  the  further 
ground  that  it  calls  for  hearsay."    (Tr.  37.) 

Some  further  discussion  followed  and  then  the 
district  attorney  offered  to  withdraw  not  the  tele- 
grams but  the  witness.  Then  the  following  occurred : 

"The  Court.  Well,  I  will  not  require  you 
to  withdraw  her.  Upon  your  representation 
that  you  expect  to  do  it,  I  will  permit  the  evi- 
dence, and  I  will  strike  it  out  if  you  fail  to 
produce  the  evidence. 

Mr.  Rush  (attorney  for  defendant).  Your 
Honor,  before  your  Honor  rules  willl  you  per- 
mit me  to  just  suggest  one  matter,  and  that  is 
this:  I  do  it  because  I  don't  think  your  Honor 
apprehends  the  point  of  my  objection.  Before 
it  can  be  shown  that  a  telegram  was  received 
in  San  Francisco  by  this  woman,  or  by  anyone, 
it  must  be  shown  a  telegram  was  sent,  it  must 
be  proven  it  w^as  sent  by  this  defendant.  So  to 
show  this  woman  a  writing,  or  what  purports 
to  be  a  copv — not  the  thing  that  she  saw  there, 
but  something  containing  the  same  language 
that  she  saw  there — and  ask  her  to  refresh  her 
memory  from  that,  and  say  that  that  is  the 
same  language  that  was  in  the  telegram  that 
she  saw  in  San  Francisco,  in  any  event  would 
not  be  competent.  She  can  only  refresh  her 
recollection  from  memoranda  that  she  made 
herself.  She  cannot  refresh  her  recollection 
from  memoranda  made  by  some  one  else,  and 
which  she,  herself,  did  not  see  niarle.  and  never 
saw  before  this  time.  This,  at  the  most,  would 
be  simply  a  memorandum  of  what  the  o])era- 
tor  in  the  town  from  whif'h  it  was  sent,  sent, 
and  is  not  the  identical  object  that  she  saw." 
(Tr.  38-39.) 

Then  followed  discussion  between  Mr.  Moody  and 
the  court  and  some  questions  of  tlie  witness  Louise 
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Bordeau,  and  then  next  came  the  question  "What 
was  the  substance  of  it  (the  telegram)  "?" 

"Mr.  Rush  (attorney  for  defendant).  We 
object  to  that  as  incompetent,  irrelevant  and 
immaterial,  and  no  proper  foundation  laid,  and 
hearsay. 

The  Court.  Well,  on  the  promise  of  the 
United  States  Attorney  that  they  will  show  that 
the  recipient  of  the  telegram  is  not  in  the  juris- 
diction of  the  court,  the  objection  will  be  over- 
ruled. 

Q.  (By  the  court).  Now,  did  this  woman 
keep  the  telegram  after  you  saw  it?  Was  it  in 
her  possession  the  last  time  you  saw  it  ? 

A.     Yes,  your  Honor. 

Q.     Well,  answer  the  question. 

Mr.  Rush  (attorney  for  defendant).  We  ex- 
cept to  the  ruling  of  the  court.  I  understand — 
the  court  will  pardon  me  if  I  inquire,  in  this 
court,  do  we  have  to  enter  an  exception  to  the 
ruling  if  we  desire  it,  or  does  the  rule  that 
applies  in  the  state  court  apply  here  now? 

The  Court.  You  can  have  a  stipulation  on 
that  subject,  if  you  desire  it,  to  have  an  excep- 
tion entered. 

Mr.  Rush.  Will  you  stipulate  that  any  time 
we  object,  we  need  not  enter  an  exception,  but 
that  the  exception  may  be  presumed  to  have 
been  preserved  and  entered,  without  going 
through  the  necessity  in  each  instance? 

Mr.  Moody.  I  will  so  stipulate — in  order  to 
expedite  the  case — I  will  stipulate  an  exception 
mav  be  deemed  taken  to  all  rulings."  (Tr. 
41-42.) 

As  to  the  other  telegram  received  the  defendant 
in  a  like  manner  objected  and  preserved  an  excep- 
tion to  the  admission  of  its  contents.  (Tr.  43.) 
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The  rights  of  the  defendant,  as  the  court  will 
observe  from  these  excerpts  of  the  record,  were 
preserved  both  by  objection  and  exception,  and  by 
stipulation  between  the  District  Attorney  and  the 
attorney  for  the  defendant.  All  that  can  be  reason- 
ably expected  of  counsel  for  the  defendant,  and  all 
that  counsel  for  defendant  could  with  propriety 
interpose  were  the  objections  and  exceptions  made 
and  taken. 

As  to  the  fact  that  when  the  testimony  was  subse- 
quently stricken  out  by  the  court  there  was  no  re- 
quest that  a  stronger  admonition  be  given  to  the 
jur}^,  or  that  other  means  be  adopted  for  the  pro- 
tection of  the  defendant  against  possible  prejudice, 
w^e  can  only  say  that  the  charge  of  the  court  in  this 
regard  was  sufficient  in  all  respects,  as  far  as  form 
was  concerned,  and  we  question  whether  counsel  for 
defendant  could  have  possibly  asked  for  any  other 
instructions  than  the  instructions  given,  that 

"the  jury  should  consider  the  case  without  con- 
sidering that  testimony,  and  slioukl  not  consider 
any  testimony  that  has  been  stricken  out". 

At  any  rate,  the  damage  was  done.  In  our 
opinion  no  instructions,  however  complete  and  spe- 
cific, would  have  sufficed  to  repair  the  injury  done 
the  rights  of  defendant  by  the  prejudicial  admission 
of  these  two  telegrams  in  evidence.  The  condition 
of  the  record  leaves  no  doubt  in  our  minds  that  these 
telegrams  were  the  cause  of  defendant's  conviction, 
and  as  a  matter  of  fact  and  common  knowledge  we 
know  that  it  is  practically  impossible  to  take  such 
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matters  from  the  consideration  of  the  jury  by  any 
admonition  or  instruction. 

I  think  what  we  have  shown  above  ought  to  relieve 
the  attorney  for  the  defendant  in  this  matter  in 
the  trial  court  from  the  suggestion  that  the  incident 
of  the  introduction  of  these  telegrams  in  evidence 
Avas  treated  casually  by  him,  at  least.  We  question 
whether  he  could  have  gone  further  and  still  main- 
tain the  proper  respect  for  the  ruling  of  the  court 
that  should  be  the  aim  of  all  officers  of  the  court. 

Fourth.  Finally  we  ask  this  court  to  grant  us 
a  rehearing  upon  the  ground  that  the  lower  court 
erred  in  admitting  in  evidence  two  exhibits  offered 
by  the  Government,  involving  the  records  of  the 
telegraph  company  at  San  Diego.  (Tr.  60-61.)  In 
regard  to  these  two  exhibits  the  court  in  its  opinion 
herein  was  laboring  under  the  impression  that  no 
objection  was  offered  to  their  reception  in  evi- 
dence, the  court  saying: 

"Although  no  objections  were  made  or  excep- 
tions taken  to  the  reception  of  two  exhibits 
offered  by  the  government  involving  the  records 
of  the  telegraph  company  *  *  *  jy^  f^j^e 
absence  of  objection  to  the  introduction  of  the 
exhibits  we  would  not  be  warranted  in  setting 
aside  the  verdict  for  a  defect  which  might  very 
easil}^  have  been  cured,  had  the  defendant  raised 
an  objection  at  the  time." 

The  record,  however,  does  show  that  the  defend- 
ant did  offer  vigorous  and  persistent  objection,  and 
therefore  we  ask  this  honorable  court  for  a  rehear- 
ing so  that  the  defendant  may  be  given  the  full 
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benefit  of  his  objections  as  shown  by  the  record. 
We  respectfully  call  the  court's  attention  to  the 
condition  of  the  record  in  this  respect.  At  page 
fifty-seven  of  the  transcript  the  following  appears: 

"Mr.  Moody.  I  will  offer  the  bill  and  the 
daily  cash  receipts  in  evidence,  before  I  offer 
the  telegrams — that  is  3  and  4. 

Mr.  Rush.  To  each  of  them  we  object  on 
the  ground  that  they  are  incompetent,  irrele- 
vant and  immaterial  and  not  the  best  evidence 
and  hearsay.  Before  the  coiirt  rules  I  would 
like  to  ask  the  witness  a  few  questions. 

The  Court.     All  right,  proceed. 

Mr.  Rush.  Mr.  Bennett,  those  matters  that 
you  offered,  for  instance,  that  carbon  copy  of 
that  bill,  did  you  make  that  copy  yourself? 

Answer.  No,  sir.  It  was  made  by  some 
other  employee  of  the  company.  I  did  not 
make  the  charge  on  the  books.  All  I  know  about 
it  is  simply  what  I  find  in  the  records.  Person- 
ally, I  didn't  have  anything  to  do  with  it.  As 
far  as  I  know  the  records  are  accurate;  there 
is  a  slight  chance  that  they  may  not  be, 

Mr.  Rush.     We  submit  the  objection. 

The  court  here  asked  the  witness  a  few  ques- 
tions, and  then  said — I  will  overrule  the  ob- 
jection. 

Mr.  Rush.  Your  Honor,  ma}^  I  ask  just  one 
question  ? 

The  Court.     Yes,  sir. 

Mr.  Rush.  This  record  with  reference  to  the 
cash,  where  it  recites,  M.  B.  Miller,'  is  written 
on  the  line  there  in  some  handwriting  which  I 
take  it  is  not  yours? 

A.     No,  sir. 

Q.  Which  indicates  that  a  l)ill  charged 
against  J.  B.  Miller  for  the  amount  of  two  dol- 
lars and  some  cents  has  been  paid? 

A.  Yes,  sir.  T  do  not  know  anvthing  about 
who  paid  that  bill,  and  I  caH('t)  tell  from  my 
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record  who  paid  it.  There  is  nothing  from  my 
record  which  shows  who  the  bill  was  presented 
to.  I  do  not  know  anything  about  who  it  was 
presented  to. 

Mr.  Rush.     I  submit  the  objection. 

Q.  (Mr.  Moody).  Did  you  have  any  other 
J.  B.  Miller  on  your  charge  account  at  that 
time? 

A.     No,  sir. 

Q.  (By  the  court).  The  defendant  was  the 
man  who  had  the  account  on  your  books  by 
the  name  of  J.  B.  Miller  ? 

A.    Yes,  sir. 

The  Court.     Objection  overruled. 

Mr.  Rush.     Exception." 

The  introduction  of  the  disputed  evidence  follows 
immediately  after  this,  appearing  on  pages  sixty 
and  sixty-one  of  the  transcript. 

The  record  leaves  no  question  but  that  the  de- 
fendant objected  early  and  often  to  the  introduc- 
tion of  this  evidence,  and  that  both  the  district 
attorney  and  the  judge  of  the  trial  court  each  took 
a  hand  in  questioning  the  witness  in  an  effort  to 
meet  the  defedant's  objections. 

In  addition  we  wish  most  earnestly  to  urge  that 
as  the  telegrams  with  which  these  records  are  con- 
cerned were  ruled  out  of  evidence,  the  attempted 
preliminary  proof  of  their  authorship  should  share 
the  same  fate  automatically.  The  mere  sending  of 
a  telegram,  the  contents  of  which  is  unknown,  can- 
not, we  submit,  have  any  probative  force  whatever. 
For  aught  that  appears  of  record  these  telegrams 
might  have  related  to  matters  absolutely  foreign  to 
the  matters  involved  in  this  case.     To  assume  that 
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these  telegrams  contained  matters  which  would  con- 
nect defendant  criminally  with  the  crime  charged 
herein,  would,  it  seems  to  us,  have  the  effect  of 
depriving  the  defendant  of  the  well-founded  pre- 
sumption that  a  man  is  innocent  until  he  is  proven 
guilty.  This  is  an  important  matter  in  this  case 
as  this  court  has  referred  to  the  fact  that  these 
records  show  that  defendant  was  in  telegraphic 
communication  with  Vida  White,  or  Rogers,  as  one 
of  the  substantial  items  of  evidence  which  showed 
the  defendant's  guilt  of  the  crime  charged. 

We  respectfully  pray  the  court  to  grant  the  plain- 
tiff in  error  a  rehearing  in  the  above-entitled  cause. 

Dated,  San  Francisco, 
September  4,  1917. 

Thoisias  E.  Hayden, 

Attorney  for  Plaintiff  in  Error 

and  Petitioner. 
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and  that  in  my  judgment  the  foregoing  petition  for 
a  rehearing  is  well  founded  in  point  of  law  as  well 
as  in  fact  and  that  said  petition  is  not  interposed 
for  delay. 
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In  the  Southern  Division  of  the  District  Court  of  the 
United  States,  Northern  District  of  California, 
First  Division. 

No.  16,104. 

In  the  Matter  of  MOK  NUEY   TAU,   on  Habeas 

Corpus. 

Names  and  Addresses  of  Attorneys. 

For  the  Detained:  GEO.  A.  McGOWAN,  Esq.,  San 
Francisco,  Cal. 

For  the  Respondent:  IJ.  S.  ATTORNEY,  San  Fran- 
cisco, Cal. 


District  Court  of  the  United  States,  in  and  for  the 
Northern  District  of  California,  Southern  Divi- 
sion, First  Division, 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 

Praecipe  for  Transcript  on  Appeal. 
To  the  Clerk  of  the  Said  Court: 

Sir:  Please  make  up  Transcript  of  Appeal  in  the 
above-entitled  case,  to  be  composed  of  the  following 
papers,  to  wit : 

1.  Petition  for  Writ  of  Habeas  Corpus. 

2.  Order  to  Show  Cause. 

3.  Demurrer  to  Petition. 

4.  Minute  Order  Regarding  Immigration  Rec- 
ord. 

5.  Judgment  and  Order  Dismissing  Order  to 
Show  Cause  and  Denying  Petition  for  Writ. 
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6.  Notice  of  Appeal. 

7.  Petition  for  Appeal. 

8.  Assignment  of  Errors. 

9.  Order   Allowing   Appeal   and   Eeleasing   on 
Bond. 

10.  Citations  on  Appeal — Original  and  Copy. 

11.  Order  Extending  Time  to  Docket  Case. 

12.  Stipulation  and  Order  Regarding  Immigra- 
tion Record. 

13.  Appearance  Bond. 

14.  Clerk's  Certificate. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioner.     [1*] 
Due  service  and  receipt  of  a  copy  of  the  within 
praecipe  is  hereby  admitted  this  15th  day  of  Janu- 
ary, 1917. 

JNO.  W.  PRESTON, 
U.  S.  Attorney,  Northern  District  of  California, 

Attorney  for  Respondent. 

[Endorsed]  :  Filed  Jan.  15,  1917.    W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [2] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division,  First  Division. 
No.  16,104. 
In  the  Matter  of  MOK   NUEY   TAU,  on   Habeas 
Corpus. 

•Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Kecord. 
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Petition  for  Writ. 
To  the  Honorable  M.  T.  DOOLING,  United  States 
District  Judge,  in  and  for  the  Northern  District 
of  California,  Now  Presiding  in  the  Above-en- 
titled Court: 

It  is  respectfully  shown  by  the  petition  of  Mok 
Jack : 

That  Mok  Nuey  Tau,  hereinafter  referred  to  as  the 
detained,  is  unlawfully  imprisoned,  detained,  con- 
fined and  restrained  of  his  liberty  under  the  order 
of  and  by  the  direction  of  the  Secretary  of  the  De- 
partment of  Labor  by  Edward  White,  Commissioner 
of  Immigration  for  the  Port  of  San  Francisco  at 
the  Immigration  Station  at  Angel  Island,  County  of 
Marin,  or  at  some  other  place  within  the  State  and 
Northern  District  of  California,  Southern  Division 
thereof.  That  the  said  imprisonment,  detention, 
confinement  and  restraint  are  illegal,  and  that  the 
illegality  thereof  consists  in  this,  to  wit: 

That  it  is  claimd  by  the  said  Secretary  and  the 
said  Commissioner  that  the  detained  is  an  alien 
Chinese  person  who  has  been  found  within  the  United 
States  in  violation  of  the  provisions  of  a  law  of  the 
United  States,  to  wit,  the  Chinese  Exclusion  or  Ee- 
striction  Laws  or  Acts,  and  that  he  was  therefore 
subject  to  be  taken  into  custody  and  returned  to  the 
country  whence  he  came  under  section  21  of  the  Im- 
migration Act  approved  February  20,  1907. 

That  the  said  Commissioner  now  holds  the  said 
detained  in  [3]  custody  under  a  warrant  of  de- 
portation of  the  said  Secretary  of  Labor,  within  the 
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State  and  Northern  District  of  California,  South- 
ern Division  thereof,  and  it  is  the  purpose  and  in- 
tention of  the  said  Commissioner  to  execute  the  said 
warrant  of  deportation  by  causing  the  detained  to 
be  deported  upon  the  SS.  ''China,"  sailing  from  the 
port  of  San  Francisco,  at  1:00  o'clock  P.  M.  on  Oc- 
tober 10,  1916,  and  unless  this  Court  intervene  the 
said  detained  will  be  carried  away  from  his  domi- 
cile within  the  United  States,  and  deprived  of  his 
rights,  as  in  this  petition  hereinafter  expressly  set 
forth. 

Your  petitoner  alleges  that  the  detained  does 
not  come  within  the  restrictions  or  provisions  of 
said  Immigration  Act.  But  on  the  contrary  your 
petitioner  alleges  that  the  finding  of  said  Secretary 
of  Labor  that  the  detained  violated  the  Chinese 
Exclusion  and  Restriction  Acts  by  presenting  what 
the  Secretary  claims  to  be  fraudulent  proof  of  his 
said  exempt  status,  is  in  excess  of  the  jurisdiction, 
powers  and  authority  of  the  said  Secretary,  and 
particularly  is  in  violation  of  the  Chinese  Exclu- 
sion and  Restriction  Acts,  which  said  acts  provide 
that  Chinese  persons  found  unlawfully  within  the 
United  States  shall  be  arrested  and  accorded  a  trial 
before  a  United  States  Justice,  Judge  or  Commis- 
sioner; and  that  the  said  Secretary  of  Labor  is 
not  one  of  the  judicial  officers  enumerated  in  said 
acts  as  having  authority  to  determine  the  question 
of  the  legality  or  illegality  of  the  residence  of  a 
Chinese  person  charged  with  being  illegally  within 
the  United  States:  Your  petitioner  further  alleges 
that  the  action  of  the  said  Secretary  of  Labor  in 
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assuming  jurisdiction  over  the  said  detained  and  in 
issuing  said  warrant  of  deportation  acted  in  viola- 
tion of  the  provisions  of  section  43  of  the  said  Gen- 
eral Immigration  Laws  hereinbefore  more  par- 
ticularly described.     [4] 

Your  petitioner  further  alleges,  that  the  said  de- 
tained, though  a  person  of  Chinese  antecedents,  is 
not  an  alien,  but  is  a  citizen  of  the  United  States, 
and  that  his  status  as  a  citizen  of  the  United  States 
has  been  determined  by  the  immigration  authorities 
for  the  Port  of  San  Francisco,  and  was  so  deter- 
mined when  the  said  detained  was  incoming  pas- 
senger No.  14776/4-26,  ex.  SS.  "Mongolia,"  which 
arrived  at  the  Port  of  San  Francisco  on  the  26th 
day  of  October,  1915,  and  thereafter  upon  the  9th 
day  of  November,  1915,  the  said  detained  was  per- 
mitted to  enter  the  United  States,  as  a  citizen 
thereof  by  the  Commissioner  of  Immigration  for  the 
Port  and  District  of  San  Francisco,  and  that  the 
said  detained  has  continuously  been  and  now  is  a 
resident  of  the  United  States,  as  a  citizen  thereof, 
and  that  he  is  deprived  of  his  liberty  herein,  in  vio- 
lation of  the  provisions  of  Article  5,  in  amendment 
to  the  Constitution  of  the  United  States  in  this,  that 
he  is  deprived  of  his  liberty  without  due  process  of 
law,  and  that  the  action  of  the  Secretary  of  Labor,  in 
issuing  said  warrant  of  deportation,  and  the  action 
of  the  said  Commissioner  of  Immigration  in  holding 
the  detained  in  custody  thereunder,  is  in  violation 
of  the  power  and  authority  conferred  upon  each  of 
said  officers,  and  their  said  action  in  the  premises 
is  without  statutory  authority,  and  in  excess  of  the 
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powers  and  authority  conferred  upon  them  by  the 
statutes  in  such  cases  made  and  provided,  and  the 
said  warrant  of  deportation  is  for  said  reason  null 
and  void,  and  the  detention  of  the  detained  there- 
under without  due  process  of  law,  and  that  the  de- 
tained as  such  citizen  of  the  United  States  of  Amer- 
ica cannot  be  deprived  of  his  liberty  save  by  due 
process  of  law  after  a  fair  hearing  before  the  judi- 
cial branch  of  the  Government  of  the  United  States, 
which  said  hearing  before  the  judicial  branch  of  the 
Government  [5]  of  the  United  States  has  been 
denied  him. 

That  your  petitioner  further  alleges  upon  his  in- 
formation and  belief  that  the  alleged  hearing  upon 
which  the  said  warrant  of  deportation  was  issued  by 
the  Secretary  of  Labor  was  unfair  in  this,  that  there 
was  no  evidence  in  said  record  to  sustain  the  con- 
clusion and  finding  of  the  Secretary  of  Labor  that 
the  detained  is  an  alien  and  his  conclusion  that  the 
detained,  when  he  entered  the  United  States,  as 
a  citizen  thereof,  did  so  fraudulently,  is  unsupported 
by  the  evidence  and  said  conclusion  or  finding  of 
the  said  Secretary  rests  upon  conjecture  and  sus- 
picion, and  not  upon  evidence,  and  that  there  was 
no  substantial  or  other  evidence  to  sustain  the  said 
order  of  deportation  made  by  the  said  Secretary, 
and  that  for  said  reason  the  said  order  of  deporta- 
tion is  arbitrary  and  unfair,  and  subject  to  judicial 
review. 

That  your  petitioner  Mok  Jack,  is  the  father  of 
the  above  detained;  that  your  petitioner  is  a  native- 
bom  citizen  of  the  United  States  of  America,  and 
has  continuously  been  domiciled  therein  since  your 
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affiant  last  re-entered  the  United  States,  when  he 
was  incoming  passenger  on  the  ''America  Maru," 
which  arrived  at  the  port  of  San  Francisco,  about 
during  the  months  of  October  or  November,  1908, 
and  that  your  petitioner  was  thereupon  permitted 
to  enter  the  United  States,  as  a  native-born  citizen 
thereof,  and  your  affiant  ever  since  has  been  a  con- 
tinuous resident  thereof.     That  your  affiant  has  not 
in  his  possession  a  copy  of  the  immigration  record 
or  hearing  used  as  a  basis  or  foundation  for  the  issu- 
ance  of  his    said   warrant   of   deportation   herein 
against  the  said  detained.     That  the  said  hearing 
took  place  in  the  State  of  Alabama  and  there  is  no 
copy  of  said  record  within  the  jurisdiction  of  this 
Court,  and  that  it  is  impossible  for  your  petitioner 
to  obtain  a  copy  thereof  to  file  with  this  petition. 
That  upon  the  information  and  belief  of  your  peti- 
tioner the  only  copy  of  said     [6]     hearing  is  in  the 
office  of  the  Secretary  of  Labor,  in  Washington, 
D.  C,  and  in  the  office  of  the  immigration  authori- 
ties in  the  State  of  Alabama,  or  where  said  hearing 
was  conducted,  and  that  the  said  detained  has  just 
been  brought  within  the  jurisdiction  of  this  Court 
for  the  purpose  of  being  deported  as  hereinbefore 
set  forth,  and  that  sufficient  time  has  not  elapsed 
between  the  bringing  of  the  said  detained  within  the 
jurisdiction  of  this  Court  and  the  contemplated  de- 
portation to  enable  your  petitioner  ito  procure  a 
copy  of  said  immigration  record,  and  to  delay  the 
filing  of  the  petition  herein  until  a  copy  thereof 
could  be  obtained  would  render  it  impossible  to  pre- 
sent the  petition  to  this  Court  in  time  to  prevent  the 
deportation  herein  sought  to  be  prevented. 
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WHEREFORE  YOUR  PETITIONER  PRAYS, 

that  a  writ  of  habeas  corpus  issue  herein,  as  prayed 
for,  directed  to  the  said  Commissioner  commanding 
him  to  have  the  body  of  the  said  detained,  together 
with  the  time  and  cause  of  his  detention  before  your 
Honor  at  a  time  and  place  to  be  therein,  in  said  order 
specified,  to  the  end  that  the  cause  of  the  detention 
of  the  said  detained  may  be  inquired  into,  and  that 
he  may  be  discharged  from  custody. 

MOK  JACK, 
Petitioner.     [7] 

UNITED  STAGES  OF  AMERICA. 

State  and  Northern  District  of  California, 
City  and  County  of  San  Francisco, — ss. 

Mok  Jack,  being  first  duly  sworn,  deposes  and] 
says : 

That  he  is  the  petitioner  named  in  the  foregoing] 
petition ;  that  the  same  has  been  read  and  explained 
to  him  and  he  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge  except  as  to  those 
matters  which  are  therein  stated  on  his  information 
and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

MOK  JACK. 
Subscribed  and  sworn  to  before  me  this  9th  day  of 
October,  1916. 

[Seal]  R.  H.  JONES, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

(CHINESE  PICTURE.) 
Photograph  of  Petitioner. 
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[Endorsed] :  Filed  Oct.  9,  1916.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [8] 


In  the  District  Cottrt  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division,  First  Division. 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 

Order  to  Show  Cause. 

Good  cause  appearing  therefor  and  upon  reading 
the  verified  petition  on  file  herein,  it  is  hereby  or- 
dered that  Edward  White,  Commissioner  of  Immi- 
gi-ation  for  the  Port  and  District  of  San  Francisco, 
appear  before  this  Court  on  the  14  day  of  October, 
1916,  at  the  hour  of  10  o'clock  A.  M.  of  said  day,  to 
show  cause,  if  any  he  has,  why  a  writ  of  habeas  cor- 
pus should  not  be  issued  herein  as  prayed  for;  and 
that  a  copy  of  this  order  be  served  upon  the  said 
Commissioner,  and  a  copy  of  said  petition  upon  the 
United  States  Attorney. 

AND  IT  IS  FURTHER  ORDERED  that  the 
said  Edward  White,  Commissioner  of  Immigration, 
as  aforesaid,  or  whoever,  acting  under  the  orders  of 
said  Commissioner  or  of  the  Secretary  of  Labor, 
shall  have  the  custody  of  the  said  Mok  Nuey  Tau  are 
hereby  ordered  and  directed  to  retain  the  said  per- 
son within  the  custody  of  the  said  Commissioner  of 
Immigration  and  within  the  jurisdiction  of  this 
Court  until  its  further  order  herein. 
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Dated  San  Francisco,  California,  October  9,  1916. 

M.  T.  DOOLING, 

United  States  District  Judge. 

[Endorsed] :  Filed  Oct.  9,  1916.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [0] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  courtroom 
thereof,  in  the  City  and  County  of  San  Fran- 
cisco, on  Saturday,  the  11th  day  of  November, 
in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  sixteen.  Present:  The  Honorable 
MAURICE  T.  DOOLING,  District  Judge. 

No.  16,104. 
In  the  Matter  of  MOK  NUEY  TAU,  on  Habeas 
Corpus. 

(Minutes  of  Hearing  on  Order  to  Show  Cause.) 

This  matter  came  on  regularly  this  day  for  hear- 
ing of  the  order  to  show  cause  as  to  the  issuance  of 
a  v^rit  of  habeas  corpus  herein.  Geo.  A.  McGowan, 
Esq.,  was  present  as  attorney  for  petitioner  and  de- 
tained. C.  A.  Ornbaun,  Esq.,  Assistant  United 
States  Attorney,  was  present  on  behalf  of  respond- 
ent and  filed  demurrer  to  the  petition  herein  and 
then  presented  the  Immigration  Records  as  to  de- 
tained herein,  which  the  Court  ordered  filed  and 
marked  Respondent's  Exhibits  "A"  and  **B"  and 
that  the  same  be  considered  as  a  part  of  the  original 
petition  filed  herein.     Said  matter  was  then  argued 
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by  counsel  for  respective  parties  and  ordered  sub- 
mitted.    [10] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 

Demurrer  to  Petition  for  Writ  of  Habeas  Corpus. 

Now  comes  the  respondent,  Edward  White,  Com- 
missioner of  Immigration  at  the  Port  of  San  Fran- 
cisco, in  the  State  and  Northern  District  of  Califor- 
nia, and  demurs  to  the  petition  for  a  writ  of  habeas 
corpus  in  the  above-entitled  cause  and  for  grounds 
of  demurrer  alleges 

I. 
That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 
of  habeas  corpus,  or  for  any  relief  thereon. 

II. 
That  said  petition  is  insufficient  in  that  the  state- 
ments therein  relative  to  the  record  of  the  testimony 
taken  on  the  trial  of  the  said  applicant  are  conclu- 
sions of  law  and  not  statements  of  the  ultimate  facts. 
WHEREFORE,  respondent  prays  that  the  writ 
of  habeas  corpus  be  denied. 

JNO.  W.  PRESTON, 

United  States  Attorney. 
CASPER  A.  ORNBAUN, 
Asst.  United  States  Attorney, 
Attorneys  for  Respondent. 
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[Endorsed]  :  Filed  Nov.  11,  1916.    W.  B.  Maling, 
Clerk.     By  Lyie  S.  Morris,  Deputy.     [11] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,104. 
In  the  Matter  of  MOK  NUEY  TAU,  on  Habeas 
Corpus. 

(Order  Sustaining  Demurrer  to  and  Denying 
Petition  for  a  Writ  of  Habeas  Corpus.) 

GEORGE  A.  McGOWAN,  Esq.,  Attorney  for 
Petitioner. 

JOHN  W.  PRESTON,  Esq.,  United  States  At- 
torney,   and    CASPER    A.    ORNBAUN, 

Esq.,    Assistant    United    States    Attorney, 
Attorneys  for  Respondent. 

The  demurrer  to  the  petition  for  a  writ  of  habeas 
corpus  herein  is  sustained,  and  the  said  petition  is 
denied. 
November  14th,  1916. 

M.  T.  DOOLING, 
Judge. 

[Endorsed] :  Filed  Nov.  14,  1916.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [12] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division,  First  Division. 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 

Notice  of  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court,  and  to  the 
Hon.  JOHN  W.  PRESTON,  United  States 
Attorney  for  the  Northern  District  of  Cali- 
fornia : 

You  and  each  of  you  will  please  take  notice  that 
Mok  Nuey  Tau,  the  detained  herein,  by  Mok  Jock, 
the  petitioner  herein,  do  hereby  appeal  to  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for  the 
Ninth  Circuit  from  the  order  made  and  entered 
herein  on  the  14th  day  of  November,  1916,  sustain- 
ing the  demurrer  and  denying  the  petition  for  a  writ 
of  habeas  corpus  filed  herein. 

Dated  San  Francisco,  California,  November  24th, 
1916. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioner  Detained  and  Appellants 
Herein.     [13] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division,  First  Division. 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 

Petition  for  Appeal. 

Comes  now  Mok  Nuey  Tau,  the  detained,  by  Mok 
Jock,  the  petitioner,  who  are  appellants  herein, 
and  say: 

That  on  the  14th  day  of  November,  1916,  the 
above-entitled  court  made  and  entered  its  order 
denying  the  petition  for  a  writ  of  habeas  corpus  as 
prayed  for  and  filed  herein,  in  which  said  order  cer- 
tain errors  are  made  to  the  prejudice  of  the  appel- 
lants herein,  all  of  which  will  more  fully  appear 
from  the  assignment  of  errors  filed  herein: 

WHEREFORE  these  appellants  pray  that  an  ap- 
peal may  be  granted  in  their  behalf  to  the  Circuit 
Court  of  Appeals  of  the  United  States  for  the  Ninth 
District  for  a  correction  of  the  errors  so  complained 
of,  and  further  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  in  the  above-entitled  cause  as 
shown  by  the  praecipe,  duly  authenticated,  may  be 
sent  and  transmitted  to  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  It  is 
further  prayed  that  during  the  pendency  of  the  said 
appeal,  the  said  Mok  Nuey  Tau  may  be  granted  his 
liberty  and  remain  at  large  upon  a  bond  in  the  sum 
of  $1,000,  conditioned  that  he  remains  within  the 
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United  States  and  renders  himself  in  execution  of 
whatever  judgment  is  finally  entered  herein. 

Dated  San  Francisco,  California,  November  24th, 
1916. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioners,  Detained  and  Appellants 
Herein.     [14] 


In  the  District  Court  of  the  United  States,  in  awdli 
for  the  Northern  District  of  California,  South- 
em  Division,  Division  No.  1. 

No.  16,104. 

In  the  Matter  of  MOK  NUEY  TAU,  on  Habeas 
Corpus. 

Assignment  of  Errors. 

Comes  now,  Mok  Nuey  Tau,  the  detained  herein, 
by  Mok  Jock,  the  petitioner  herein,  both  of  whom 
are  appellants  herein,  by  their  attorney,  George  A. 
McGowan,  Esquire,  in  connection  with  their  petition, 
for  a  hearing  herein,  assign  the  following  errors 
which  they  aver  occurred  upon  the  trial  or  hearing 
of  the  above-entitled  cause,  and  upon  which  they  will 
rely,  upon  appeal  to  the  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  to  wit: 

First.  That  the  Court  erred  in  denying  the  peti- 
tion for  a  writ  of  habeas  corpus  herein. 

Second.  That  the  Court  erred  in  not  holding 
that  it  had  no  jurisdiction  to  issue  a  writ  of  habeas 
corpus,  as  prayed  for  in  the  petition  herein. 

Third.  That  the  Court  erred  in  not  holding  that 
the  allegations  contained  in  the  petition  herein,  for 
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a  writ  of  habeas  corpus^  were  sufficient  in  law,  to 
justify  the  granting  and  issuing  of  a  writ  of  habeas 
corpus,  as  prayed  for  in  said  petition. 

Fourth.  That  the  Court  erred  in  holding  that 
the  immigration  authorities  had  accorded  the  appel- 
lant Mok  Nuey  Tau  a  fair  hearing  in  the  executive 
deportation  proceeding. 

Fifth.  That  the  Court  erred  in  not  holding  that 
the  Secretary  of  Labor  could  not  issue  a  warrant  of 
arrest  without  reasonable  cause  and  not  supported 
by  oath  or  affirmation.     [15] 

Sixth.  That  the  Court  erred  in  holding  that  a 
person  of  Chinese  descent  could  be  tried  for  being 
illegally  within  the  United  States,  in  violation  of  the 
Chinese  Exclusion  Laws,  under  the  method  and 
gauge  as  provided  in  sections  21  and  22  of  the  Gen- 
eral Immigration  Law. 

Seventh.  That  the  Court  erred  in  holding  that 
the  Secretary  of  Labor  had  jurisdiction  in  an  execu- 
tive deportation  proceeding  against  the  appellant, 
Mok  Nuey  Tau,  a  person  of  Chinese  descent,  charged 
with  a  violation  of  the  Chinese  Exclusion  and  Re- 
striction Acts  and  not  having  been  charged  with  a 
violation  of  the  General  Immigration  Law. 

Eighth.  That  the  Court  erred  in  holding  that  the 
Secretary  of  Labor  had  jurisdiction  in  an  executive 
deportation  proceedings  against  the  appellant,  Mok 
Nuey  Tau,  a  citizen  of  the  United  States. 

Ninth.  That  the  Court  erred  in  holding  that  the 
Secretary  of  Labor  could  deport  a  citizen  of  the 
United  States  by  charging  that  he  was  an  alien  when 
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there  was  no  evidence  before  the  Secretary  to  prove 
the  alienage. 

WHEREFORE,  the  appellants  pray  that  the 
judgment  and  order  of  the  United  States  District 
Court,  in  and  for  the  Northern  District  of  the  State 
of  California,  made  and  entered  herein  in  the  office 
of  the  clerk  of  said  court  on  the  14th  day  of  Novem- 
ber, 1916,  discharging  the  order  to  show  cause  and 
dismissing  the  petition  for  a  writ  of  habeas  corpus 
be  reversed  and  that  this  cause  be  remitted  to  the 
said  lower  court  with  instructions  to  discharge  the 
said  Mok  Nuey  Tau  from  custody,  or  grant  him  a 
new  trial  before  the  lower  court,  by  directing  the 
issuance  of  a  writ  of  habeas  corpus,  as  prayed  for 
in  said  petition. 

Dated  San  Francisco,  California,  November  24th, 
1916. 

GEO.  A.  McGOWAN, 
Attorney  for  Appellants.     [16] 

Due  service  and  receipt  of  a  copy  of  the  within 
notice  of  appeal,  petition  for  appeal  and  asst.  of 
errors  is  hereby  admitted  this  29  day  of  Nov.,  1916. 

JOHN  W.  PRESTON, 
CGH. 
U.  S.  Attorney,  Northern  District  of  California, 

Attorney  for  Respondent. 

[Endorsed]  :  Filed  Nov.  29,  1916.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [17] 


IS  Moh  Nuey  Tau  vs. 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division,  Division  No.  1. 

No.  16,104. 

In  the  Matter  of  MOK  NUEY  TAU  on  Habeas 
Corpus. 

Order  Allowing  Petition  for  Appeal  (and  Releasing 

on  Bond). 

On  this  29th  day  of  November,  1916,  come  Mok 
Nuey  Tau,  the  detained  herein,  by  Mok  Jock,  the 
petitioner  herein,  both  of  whom  are  appellants 
herein,  by  their  attorney,  George  A.  McGrOwan, 
Esquire,  and  having  previously  filed  herein,  did  pre- 
sent to  this  Court  their  petition  praying  for  the 
allowance  of  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  intended  to 
be  urged  and  prosected  by  them,  and  praying  also 
that  a  transcript  of  the  record  and  proceedings  and 
papers  upon  which  the  judgment  herein  was  ren- 
dered, duly  authenticated,  may  be  sent  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that  such  other  and  further  proceedings 
may  be  had  in  the  premises  as  may  seem  proper. 

ON  CONSIDERATION  WHEREOF,  the  Court 
hereby  allows  the  appeal  herein  prayed  for,  and  or- 
ders execution  and  remand  stayed  pending  the  hear- 
ing of  the  said  case  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  that  the  ap- 
pellant, Mok  Nuey  Tau,  may  be  released  upon  bond 
in  the  sum  of  One  Thousand  Dollars  ($1,000)  and 
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that  he  remain  within  the  United  States,  and  ren- 
der himself  in  execution  of  whatever  judgment  is 
finally  entered  herein  at  the  termination  of  said  ap- 
peal, and  that  the  United  States  Marshal  for  this 
District  is  authorized  to  take  the  detained  into 
[18]  his  custody  for  the  purpose  of  effecting  his 
release  upon  said  bond. 

Dated  San  Francisco,  California,  November  29th, 
1916. 

M.  T.  DOOLING, 
U.  S.  District  Judge. 

[Endorsed] :  Filed  Nov,  29,  1916.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [19] 


(Citation  on  Appeal — Copy.) 
UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  EDWARD 

WHITE,  Commissioner  of  Immigration,  Port  of 

San  Francisco,  and  to  JOHN  W.  PRESTON, 

Esq.,  U.  S.  Attorney  for  the  Northern  District 

of  California,  his  Attorney  herein,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit,  to  be  holden  at  the  city  of  San 

Francisco,  in  the  State  of  Cahfornia,  within  thirty 

days  from  the  date   hereof,  pursuant  to  an   order 

allowing  an  appeal,  of  record  in  the  clerk's  office  of 

the  United  States  District  Court  for  the  Northern 

District  of  California,  Southern  Division,  Division 

No.  1,  wherein  Mok  Nuey  Tau  and  Mok  Jock  are 

appellants,  and  you  are  appellee,  to  show  cause,  if 
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any  there  be,  why  the  decree  rendered  against  the 
said  appellants,  as  in  the  said  order  allowing  appeal 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  be- 
half. 

WITNESS,  the  Honorable  M.  T.  DOOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  Div.  #1,  this 
1st  day  of  December,  A.  D.  1916. 

M.  T.  DOOLING, 
United  States  District  Judge. 
Service  of  the  within  Citation  on  Appeal  and  re- 
ceipt of  a  copy  thereof  Fs  hereby  admitted  this  1st 
day  of  December,  1916. 

JNO.  W.  PRESTON, 

U.  S.  Attorney. 

[Endorsed] :  Filed  Dec.  1,  1916.  W.  B.  Maling 
Clerk.     By  Lyle  S.  Morris,  Deputy  Clerk.     [20] 


to) 


(Appearance  Bond.) 
MASSACHUSETTS    BONDING    AND    INSUR- 
ANCE COMPANY. 
Home  Office,  Boston,  Massachusetts. 

(CHINESE  PICTURE) 

United  States  of  America, 
Northern  District  of  California, 
Southern  Division,  Division  No.  1. — ss. 

BE  IT  REMEMBERED,  That,  on  the day 

of  December,  1916,  before  me,  Thos.  E.  Hayden, 
United  States  Commissioner,  of  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
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nia,  at  San  Francisco,  personally  appeared  Mok 
Nuey  as  Principal,  and  Massachusetts  Bonding  and 
Insurance  Company,  a  corporation,  organized  and 
existing  under  the  laws  of  the  Commonwealth  of 
Massachusetts,  as  surety,  and  jointly  and  severally 
acknowledged  themselves  to  be  indebted  to  the 
United  States  of  America,  in  the  sum  of  One  Thou- 
sand (1,000)  Dollars,  lawful  money  of  the  United 
States,  to  be  levied  and  made  out  of  their  respective 
goods,  chattels,  lands  and  tenements,  to  the  use  of 
the  said  United  States. 

THE  CONDITION  of  the  above  recognizance  is 
such  that  WHEREAS  there  was  presented  on  be- 
half of  the  said  principal,  Mok  Nuey,  a  petition  for 
a  writ  of  habeas  corpus  and  on  the  29th  day  of 
November,  1916,  the  Court  made  its  order  that  said 
Mok  Nuey  be  released  from  his  detention  during  the 
further  pendency  of  said  petition  for  a  writ  of 
habeas  corpus  and  until  the  further  order  of  the 
Court  in  the  premises,  upon  giving  a  bond  in  the  sum 
of  One  Thousand  (1,000)  Dollars; 

NOW,  THEREFORE,  if  said  Mok  Nuey  shall 
personally  appear  at  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  First  Division  No.  1,  at  any 
time  that  he  may  be  required  to  answer  and  render 
himself  amenable  to  any  and  all  further  orders  and 
processes  in  the  premises  and  not  depart  from  the 
said  Court,  without  leave  first  obtained,  and,  if 
ordered  remanded  into  the  custody  whence  taken, 
[21]    will  surrender  himself  in  execution  thereof, 
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then  this  obligation  to  be  null  and  void;  otherwise 
to  remain  in  full  force  and  virtue. 

MOK  NUEY. 
MASSACHUSETTS   BONDING  AND   IN- 
SURANCE CO. 
[Surety  Seal]  By  FRANK  M.  HALI^ 

Attorney  in  Fact. 
Taken  and  acknowledged  before  me  on  the  day 
and  year  first  above  written. 
[Commissioner  Seal] 

THOMAS  E.  HAYDEN, 
United  States  Commissioner,  Northern  District  of 
California,  South.  Division,  at  San  Francisco. 

Form  of  bond  and  sufficiency  of  the  surety  is 
hereby  approved. 

CASPER  A.  ORNBAUN, 
Asst.  U.  S.  Atty. 

[Endorsed] :   Filed  Dec.  9,  1916.     W.  B.  MaUng, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [22] 


District  Court  of  the  United  States,  in  and  for  the 
Northern  District  of  California,  Southern  Divi- 
sion, First  Division. 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 

TAU,  on  Habeas  Corpus. 
Stipulation  and  Order  Respecting  Withdrawal  of 
Immigration  Record. 
IT  IS  HEREBY  STIPULATED  and  agreed  by 
and  between  the   attorney  for  the  petitioner  and 
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appellant  herein,  and  the  attorney  for  the  respond- 
ent and  appellee  herein,  that  the  original  immigra- 
tion record  in  evidence  and  considered  as  part  and 
parcel  of  the  petition  for  a  writ  of  habeas  corpus 
upon  hearing  of  the  demurrer  in  the  above-entitled 
matter,  may  be  withdrawn  from  the  files  of  the  clerk 
of  the  above-entitled  court  and  filed  with  the  clerk 
of  the  United  States  Circuit  Court  of  Appeals,  in 
and  for  the  Ninth  Judicial  Circuit,  there  to  be  con- 
sidered as  part  and  parcel  of  the  record  on  appeal  in 
the  above-entitled  case  with  the  same  force  and 
effect  as  if  embodied  in  the  transcript  of  the  record 
and  so  certified  to  by  the  clerk  of  this  court. 

Dated  San  Francisco,  California,  January  15th, 
1917. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioner  and  Appellant. 

JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California, 
Attorney  for  Respondent  and  Appellee.     [23] 

Order. 

Upon  reading  and  filing  the  foregoing  stipulation, 
it  is  hereby  ordered  that  the  said  immigration  rec- 
ord therein  referred  to,  may  be  withdrawn  from  the 
office  of  the  clerk  of  this  court  and  filed  in  the  office 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit,  said  withdrawal  to  be 
made  at  the  time  the  record  on  appeal  herein  is  cer- 
tified to  by  the  clerk  of  this  court. 
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Dated   San   Francisco,    California,   January   15, 
1917. 

M.  T.  DOOLING, 
United  States  District  Judge. 
Due  service  and  receipt  of  a  copy  of  the  within 
stipulation  and  order  is  hereby  admitted  this  15th 
day  of  January,  1917. 

JNO.  W.  PRESTON, 
TJ.  S.  Attorney,  Northern  District  of  California, 

Attorney  for  Eespondent. 

[Endorsed] :  Filed  Jan.  15,  1917.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [24] 


District  Court  of  the  United  States,  in  and  for  the 
Northern  District  of  California,  Southern  Divi- 
sion, First  Division. 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 

Order  Extending  Time  to  Docket  Case. 

Good  cause  appearing  therefor,  and  upon  motion 
of  George  A.  McGowan,  Esquire,  attorney  for  the 
appellant  herein,  it  is  hereby  ordered  that  the  time 
within  which  the  record  in  the  above-entitled  cause 
may  be  docketed  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  is  hereby  extended  for  a  period  of 
twenty  days  from  and  after  the  date  hereof. 
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Dated  San  Francisco,  California,  December  27th, 

1916. 

WM.  H.  HUNT, 

United  States  Judge. 
Due  service  and  receipt  of  a  copy  of  the  within 
order  is  hereby  admitted  this  27th  day  of  Dec,  1916. 

JNO.  W.  PRESTON, 
U.  S.  Attorney,  Northern  District  of  California, 

Attorney  for  Respondent. 

[Endorsed] :  Filed  Dec.  27,  1916.    W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [25] 


District  Court  of  the  United  States,  in  and  for  the 
Northern  District  of  California,  Southern  Divi- 
sion, First  Division. 

No.  16,104. 
In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 
Order  Extending  Time  to  Docket  Case. 
Good  cause  appearing  therefor,  and  upon  motion 
of  George  A.  McGowan,  attorney  for  the  appellant 
herein,  it  is  hereby  ordered  that  the  time  within 
which  the  record  in  the  above-entitled  case  may  be 
docketed  in  the  office  of  the  clerk  of  the  United 
States  Circuit  of  Appeals  for  the  Ninth  Circuit  is 
hereby  extended  for  a  period  of  twenty  (20)  days 
from  and  after  the  date  hereof. 

Dated  San  Francisco,  California,  January  12th, 
1917. 

M.  T.  DOOLING, 
United  States  District  Judge. 
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[Endorsed] :  Filed  Jan.  12,  1917.    W.  B.  Maling, 
Clerk.    By  0.  W.  Calbreath,  Deputy  Clerk.     [26] 


District  Court  of  the  United  States,  in  and  for  the 
Northern  District  of  California,  Southern  Divi- 
sion, First  Division. 

No.  16,104. 

In  the  Matter  of  the  Application  of  MOK  NUEY 
TAU,  on  Habeas  Corpus. 

(Order  Extending  Time  to  Docket  Case.) 

Good  cause  appearing  therefor,  and  upon  motion 
of  George  A.  McGowan,  Esquire,  attorney  for  the 
appellant  herein,  it  is  hereby  ordered  that  the  time 
within  which  the  record  in  the  above-entitled  cause 
may  be  docketed  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit,  is  hereby  extended  for  a 
period  of  thirty  (30)  days  from  and  after  the  date 
hereof. 

Dated  San  Francisco,  California,  January  31st, 

1917. 

M.  T.  DOOLING, 

United  States  District  Judge. 
The  foregoing  extension  of  time  is  hereby  stipu- 
lated and  agreed  to  by  and  between  the  counsel  for 
the  respective  parties  hereby. 

JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California, 

Attorney  for  Petitioner  and  Appellant. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioner  and  Appellant 
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[Endorsed] :  Filed  Jan.  31,  1917.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [27] 


Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  on  Appeal. 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  the  foregoing  27  pages, 
numbered  from  1  to  27,  inclusive,  to  contain  a  full, 
true  and  correct  transcript  of  certain  records  and 
proceedings,  in  the  Matter  of  Mok  Nuey  Tau,  on 
Habeas  Corpus,  No.  16,104,  as  the  same  now  remain 
on  file  and  of  record  in  the  office  of  the  clerk  of  said 
District  Court;  said  transcript  having  been  prepared 
pursuant  to  and  in  accordance  with  the  praecipe  on 
file  herein,  (copy  of  which  is  embodied  in  this  tran- 
script), and  the  instructions  of  the  attorney  for  peti- 
tioner and  appellant  herein. 

I  further  certify  that  the  cost  for  preparing  and 
certifying  the  foregoing  transcript  on  appeal  is  the 
sum  of  Twelve  Dollars  and  Twenty  Cents  ($12.20), 
and  that  the  same  has  been  paid  to  me  by  the  attor- 
ney for  the  appellant  herein. 

Annexed  hereto  is  the  original  citation  on  appeal, 
issued  herein,  page  29. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  13th  day  of  February,  A.  D.  1917. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  C.  W.  Calbreath, 
Deputy  Clerk.     [28] 
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(Citation  on  Appeal — Original.) 
UNITED  STATES  OF  AMERICA,— ss. 
The  President  of  the  United  States,  to  EDWARD 
WHITE,  as  Commissioner  of  Immigration  at 
the  Port  of  San  Francisco,  and  to  JOHN  W. 
PRESTON,  Esq.,  U.  S.  Attorney  for  the  North- 
ern District  of  California,  His  Attorney  Herein, 
Greeting : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  City  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an  or- 
der allowing  an  appeal,  of  record  in  the  clerk's  office 
of  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  Division 
No.  1,  wherein  Mok  Nuey  Tau  and  Mok  Jock  are 
appellants   and  you  are  appellee,  to  show  cause,  if 
any  there  be,  why  the  decree  rendered  against  the 
said  appellants,  as  in  the  said  order  allowing  appeal 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  be- 
half. 

WITNESS,  the  Honorable  M.  T.  DOOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  Div.  #1,  this 
1st  day  of  December,  A.  D.  1916. 

M.  T.  DOOLING, 
United  States  District  Judge.     [29] 

[Endorsed]  :  No.  16,104.  United  States  District 
Court  for  the  Northern  District  of  California,  South- 
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ern  Division,  Division  #1.  In  re  Mok  Nuey  Tau, 
etc.,  Appellants,  vs.  Edward  White,  Commissioner  of 
Immigration.  Citation  on  Appeal.  Filed  Dec.  1, 
1916.  W.  B.  Maling,  Clerk.  By  Lyle  S.  Morris, 
Deputy  Clerk. 

Service  of  the  within  Citation  on  Appeal  and  re- 
ceipt of  a  copy  thereof  is  hereby  admitted  this  1st 
day  of  December,  1916. 

JNO.  W.  PRESTON, 
U.  S.  Attorney. 


[Endorsed]:  No.  2944.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Mok  Nuey 
Tau,  by  Mok  Jock,  Appellant,  vs.  Edward  White,  as 
Commissioner  of  Immigration  at  the  Port  of  San 
Francisco,  California,  Appellee.  Transcript  of  Rec- 
ord. Upon  Appeal  from  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  First  Division. 
Filed  March  1,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


Certificate  of  Clerk  U.  S.  District  Court  to  Original 

Exhibits. 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  accompanying 
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exhibits,  namely,  Eespondent's  Exhibits  '^A"  and 
''B,'^  are  original  exhibits  introduced  and  filed  in  the 
Matter  of  Mok  Nuey  Tau,  on  Habeas  Corpus,  No. 
16,104,  and  are  herewith  transmitted  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, as  per  order  of  this  Court,  a  copy  of  which  is 
embodied  in  the  transcript  on  appeal  herewith. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  13th  day  of  February,  A.  D.  1917. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  W.  Calbreath, 
Deputy  Clerk. 

CMT. 

[Endorsed]:  No.  16,104.  U.  S.  District  Court, 
Northern  District  of  California,  First  Division.  In 
the  Matter  of  Mok  Nuey  Tau,  on  Habeas  Corpus. 
Certificate  of  Clerk,  U.  S.  District  Court,  to  Original 
Exhibits. 

No.  2944.  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit.  Certificate  of  Clerk 
U.  S.  District  Court  to  Original  Exhibits.  Filed 
Mar.  1,  1917.     F.  D.  Monckton,  Clerk. 
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Attorney  for  Appellant. 
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Filed  this day  of  May,  1917. 

Frank  D.  Monckton,%^.^^" 

By .- Deputy  Clerk. 
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vs. 
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STATEMENT  OF  THE  CASE. 

Mok  Nuey  Tau  is  a  foreign  born  son  of  Mok  Jack, 
who  is  a  native  born  citizen  of  the  United  States, 
whose  status  as  such  native-born  citizen  is  conceded 
in  these  proceedings.  Mok  Jack  sent  to  China  for 
his  son  Mok  Nuey  Tau,  to  come  to  the  United  States, 
and  in  compliance  therewith,  he  arrived  at  the  port 
of  San  Francisco  on  the  ss.  ''Mongolia"  on  October 


26, 1915,  and  after  due  examination  into  his  status  as 
sucli  citizen,  he,  the  said  Mok  Nuey  Tau,  was  ordered 
admitted  into  the  United  States,  as  a  citizen  thereof, 
by  the  Commissioner  of  Immigration  at  the  port  of 
San  Francisco  on  November  9th,  1915,  and  ever  since 
said  date  the  said  Mok  Nuey  Tau  has  lived  within  the 
United  States,  mixed  with  and  become  a  part  of  the 
population  thereof.  He  was  8  years  of  age  when  ad- 
mitted into  the  United  States.  His  father,  Mok  Jack, 
was  then,  and  now  is  a  resident  of  Oakland,  Califor- 
nia (Tr.  5  and  7.) 

Mok  Nuey  Tau,  while  at  large,  as  part  and  parcel 
of  the  citizenship  of  the  United  States,  was  arrested 
in  the  State  of  Alabama,  on  an  executive  warrant  of 
arrest  issued  by  the  Secretary  of  Labor,  and  after 
a  hearing,  in  which  his  minority  was  ignored,  he  was 
ordered  deported  by  the  Secretary  of  Labor  upon  the 
grounds  hereinafter  set  forth. 

At  this  hearing,  Mok  Nuey  Tau,  a  little  boy  then 
but  9  years  of  age,  a  minor,  and  hence  unable  to  enter 
a  contract  or  appear  civilly  upon  his  owti  behalf,  was 
made  the  defendant  in  a  deportation  proceeding  and 
without  affording  him  a  proper  opportunity  to  de- 
fend himself  or  have  his  father  notified,  so  he  could 
do  so  for  him,  his  case  was  closed,  and  despite  the  af- 
firmative evidence  of  his  citizenship,  and  the  fact 
that  there  was  no  evidence  of  alienage,  he  was  none 
the  less  adjudged  an  alien  who  had  entered  the 
United  States  in  violation  of  law. 

"The  warrant  of  arrest  was  issued  under  Sec- 
tion 21  of  the  Immigration  Act,  approved  Feby. 


20,  1907,  being  subject  to  deportation  under  the 
provisions  of  a  law  of  the  United  States,  to  wit : 
the  Chinese  Exclusion  laws,  for  the  following 
among  other  reasons : 

*'That  he  has  been  found  within  the  United 
States  in  violation  of  Section  6,  Chinese  exclu- 
sion act  of  May  5,  1892,  as  amended  by  the  Act 
of  November  3rd,  1893,  being  a  Chinese  laborer 
not  in  possession  of  a  certificate  of  residence ;  and 
that  he  has  been  found  within  the  United  States 
in  violation  of  rule  9,  Chinese  rules,  and  of  the 
Supreme  Court  decision  on  which  such  rule  is 
based,  having  secured  admission  by  fraud,  not 
having  been  at  the  time  of  entry  the  minor  son 
of  a  member  of  the  exempt  classes,  and 

''Whereas  from  evidence  submitted  to  me,  it 
appears  that  the  said  alien  has  been  found  in  the 
United  States,  in  violation  of  the  Act  of  Febru- 
ary 20th,  1907,  amended  by  the  Act  approved 
March  26,  1910,  for  the  following  among  other 
reasons : 

"That  he  arrived  in  the  United  States  under 
sixteen  years  of  age,  unaccompanied  by  one  or 
both  of  his  parents;  and  that  he  was  a  person 
likely  to  become  a  public  charge  at  the  time  of  his 
entry  into  the  United  States/' 

The  appellant  was  ordered  deported  under  the 
General  Immiorration  law,  though  in  truth  and  in 
fact,  the  said  detained  was  entitled  to  a  hearing  be- 
fore a  justice,  judge  or  commissioner  of  the  Judicial 
Department  of  the  United  States,  to  determine  the 


legality  or  non-legality  of  his  residence  in  the  United 
States. 

The  petition  for  the  writ  of  habeas  corpus  is  ap- 
plied for  by  Mok  Jack,  the  father,  on  his  behalf  and 
that  of  his  son  (Tr.  3  to  8.) 

The  Immigration  record  was  presented  in  court 
and  deemed  a  part  of  the  petition.  (Tr.  10.)  The  res- 
pondent interposed  a  demurrer.  (Tr.  11)  which  the 
lower  court  sustained  (Tr.  12.)  This  appeal  is  taken 
therefrom. 

POINTS  URGED. 

1.  That  there  was  no  evidence  of  alienage  before 
the  Secretary  of  Labor,  and  there  was  prima  facie 
evidence  of  citizenship  and  said  warrant  of  deporta- 
tion being  without  evidence  to  support  it  is  void. 

2.  That  the  appellant  is  a  person  of  Chinese  des- 
cent, and  if  illegally  here  under  the  facts  charged, 
is  entitled  to  have  that  fact  determined  by  the  Judic- 
ial branch  of  the  Government,  and  the  Secretary  of 
Labor  is  without  jurisdiction  in  the  premises. 

3.  That  the  Executive  hearing  was  unfair,  no  ad- 
equate provision  being  made  to  safeguard  the  inter- 
ests of  the  defendant,  he  being  under  the  disability  of 
minority. 
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FIRST. 


Upon  the  first  point  we  submit  that  the  father  is 
a  native-born  citizen  of  the  United  States  and  is  con- 
ceded in  these  proceedings  to  be  such.  The  son,  it  is 
further  conceded  made  regular  application  to  enter 
the  United  States  as  a  citizen  thereof,  and  after  due 
investigation,  was  ordered  admitted  into  the  United 
States,  as  a  citizen  thereof.  His  entry  was  regular. 
The  immigration  authorities,  under  their  regulations, 
first  admitted  Mok  Nuey  Tau  under  the  Immigration 
Law,  and  then  the  Chinese  Exclusion  or  Restriction 
Acts. 

Ex  parte  Wong  Tuey  Hing  213  Fed.  112. 

"I  am  of  the  opinion  that  if  petitioner  is  un- 
lawfully in  this  country  it  is  not  because  of  his 
being  an  alien,  but  because  he  is  a  Chinese  alien ; 
that  is  to  say,  if  he  is  unlawfully  here,  it  is  not 
because  of  the  provisions  of  the  immigration 
law,  but  because  of  the  provisions  of  the  Chinese 
exclusion  laws.  If  he  entered  without  inspec- 
tion, as  the  warrant  of  deportation  recites,  it  was 
because  the  immigration  officers  did  not  desire  to 
inspect  him,  not  because  he  prevented  them  from 
doing  so. 

Rule  3  of  the  regulations  governing  the  admis- 
sion of  Chinese,  provides  as  follows : 


'Chinese  aliens  shall  be  examined  as  to  their 
right  to  admission  to  the  United  States  under  the 
provisions  of  the  law  regulating  immigration  as 
well  as  under  the  laws  relating  to  the  exclusion 
of  Chinese.  As  the  immigration  act  relates  to 
aliens  in  general,  the  status  of  Chinese  applying 
for  admission  must  first  be  determined  in  accord- 
ance with  the  terms  of  that  law  and  of  the  reg- 
ulations drawn  in  pursuance  thereof;  then,  if 
found  admissible  under  such  law  and  regula- 
tions, their  status  under  the  Chinese  exclusion 
laws  and  regulations  shall  be  determined. ' 

''It  is  evident  therefore  that,  if  the  immigra- 
tion officers  failed  to  inquire  into  petitioner's 
status  as  an  alien  as  distinguished  from  his  stat- 
us as  a  Chinese  alien,  they  did  so  in  violation  of 
this  rule,  and  cannot  now  hold  petitioner  res- 
ponsible therefor.  * ' 

The  record  of  the  landing  of  Mok  Nuey  Tau,  the 
sworn  evidence  therein  contained,  show  by  a  prepon- 
derance of  evidence  his  American  citizenship.  There 
was  no  proper  evidence  of  alienage  at  all,  and  the 
finding  of  the  Secretary  of  Labor  that  Mok  Nuey  Tau 
was  an  alien,  is  without  evidence  to  support  it. 

Whitfield  vs.  Hanges  222  Fed.  745. 

Ong  Chew  Lung  vs.  Burnett  232  Fed.  85:^. 

Chan  Kam  vs.  U.  S.  232  Fed.  855. 


The  warrant  is  issued  out  of  hostility  to  the  statute 
under  which  foreign  born  sons  of  citizens  of  the 
United  States,  derive  their  citizenship.  The  follow- 
ing cases  embody  decisions  of  the  Department  of 
Labor,  practically  contemporaneous  in  point  of  time, 
which  show  this  attitude,  as  indeed  Rule  9  mentioned 
in  Ex.  "A"  herein  and  in  the  following  cases  also, 
discloses : 

Ex  parte  Lee  Dung  Moo  230  Fed.  746. 

Ex  parte  Leong  Wah  Jam  230  Fed.  540. 

Ex  parte  Ng  Doo  Wong  230  Fed.  751. 

Ex  parte  Tom  Toy  Tin  230  Fed.  747. 

The  Government  did  not  appeal  from  these  decis- 
ions construing  the  Rule  9  therein  mentioned,  which 
is  the  same  Rule  9  mentioned  in  Ex.  "A,"  but  had  the 
matter  referred  to  the  Attorney  General  of  the 
United  States.  His  opinion  was  adverse  to  the  views 
of  the  officials  of  the.  Labor  Department  and  upheld 
the  Court  opinions.  That  portion  of  Rule  9  w^as 
thereafter  revoked. 

The  conclusion  of  alienage  springs  from  suspicion 
and  not  from  the  evidence.  The  defendant  had  the 
burden  of  proof  to  meet  when  he  arri^'ed  at  this 
country,  and  he  satisfactorily  met  it,  and  established 
his  citizenship.  Now  the  burden  of  proof  has  shifted, 
and  it  is  on  the  government  to  show  alienage.    This 
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they  have  not  done.  The  conclusion  of  alienage  is  the 
offspring  of  an  unfounded  suspicion.  The  Certifi- 
cate of  Identity,  and  the  evidence  given  on  his  ap- 
plication to  land,  is  worth  something  as  evidence ;  it 
makes  out  a  prima  facie  case. 

Lin  Hop  Fong  vs.  U.  S.  209  U.  S.  453. 

Wong  Yee  Toon  vs.  Stump  233  Fed.  194. 

Ex  parte  Lam  Pui  217  Fed.  456. 

Ex  parte  Lam  Fuk  Tak  217  Fed.  468. 

IT.  S.  vs.  Quan  Wah,  214  Fed.  462. 


SECOND: 

Upon  this  point  it  is  urged  that  the  appellant  did 
not  enter  the  United  States  in  violation  of  the  Im- 
migration Law,  and  it  is  only  by  a  forced,  unnatural 
and  we  feel  unwarranted  construction  of  the  facts, 
that  this  point  is  rendered  seemingly,  but  not  in  fact, 
tenable. 

The  Chinese  regulations  provide  for  a  prior  exam- 
ination of  all  applicants  for  admission,  under  the 
General  Immigration  Law,  and  that  the  case  shall  not 
be  examined  under  the  Chinese  Acts  until  it  has  been 
passed  under  the  General  Immigration  Act.  This 
point  has  been  before  the  lower  court,  and  its  views 
thereon  are  registered  in  the  case  of  ex  parte  Wong 
Tuey  King  213  Fed.  112. 

We  may  pass  from  this  feature  to  the  real  point, 
and  that  is  whether  a  person  of  Chinese  descent 
charged  with  entering  the  United  States  and  being 
therein  in  violation  of  the  Chinese  Exclusion  Acts, 
may  be  deported  in  the  manner  provided  for  in  the 
General  Immigration  Law  ?  If  the  infraction  is  a  sur- 
reptitious entry,  that  is,  an  entry  without  inspection, 
this  may  be  done  U.  S.  vs.  Wong  You  223  U.  S.  67; 
If  the  infraction  is  moral  dereliction,  this  may  be 
done.  Low  Wah  Suey  vs.  Backus,  225  U.  S.  460 ;  Looe 
Shee  vs.  North  170  Fed.  566 ;  If  the  bar  is  a  danger- 
ous, contagious  and  loathsome  disease,  it  may  be 
done.    In  re  Lee  Sher  Wing,  164  Fed.  506. 

The  point  here  is  not  substantially  a  violation  of 
the  General  Immigration  Law,  but  a  claimed  viola- 
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tion  of  the  Ciiinese  Exclusion  Act.  TJie  Chinese  Ex- 
clusion Act  provides  its  own  metiiocl  of  deportation, 
winch  embraces  a  Judicial  hearmg  before  a  justice, 
judge  or  commissioner.  {Section  4ii  of  Ueneral  im- 
migration Act  provides  that  it  "'shall  not  be  con- 
strued to  repeal,  alter,  or  amend  existing  laws  relat- 
ing to  the  immigration  or  exclusion  of  Chinese  per- 
sons or  persons  of  Chinese  descent/'  Section  21  of 
the  General  Immigration  Act  providing  for  the 
machinery  for  deportations  under  that  act  includes 
therein  all  persons  liable  to  deportation  under  that 
act,  "or  of  any  other  law  of  the  United  States/^  Now 
the  contention  of  the  government  is  that  the  use  of  the 
phrase  ''or  of  any  other  law  of  the  United  States,' ' 
gives  them  the  right  to  arrest,  try  and  deport  in  the 
manner  provided  for  in  the  General  Immigration 
Act,  Chinese  persons  for  a  violation  of  solely  the 
Chinese  Exclusion  Acts.  We  contend  that  this  would 
be  altering  or  amending  the  Chinese  Exclusion  Acts 
to  the  extent  of  substituting  an  executive  hearing  for 
a  judicial  hearing,  and  is  prohibited  by  said  section 
43.    The  cases  relied  upon  by  the  appellant  are : 

Ex  parte  Wong  Tuey  Hing  213  Fed.  112. 

Ex  parte  Woo  Jan,  228  Fed.  927. 

U.  S.  vsl  Prentis  230  Fed.  935. 

Affirmed  C.  C.  of  A.  7th  Ct.,  Oct.  term  1916, 

January  session.  (Not  published  yet.) 
See  Wong  Hin  vs.  Mayo  240  Fed.  368,  C.  C. 

of  A.,  5th  Ct. 
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We  interpret  the  clause  *'or  any  other  law/^  as 
used  in  this  section,  to  mean  merely  that  when  a  jud- 
icial order  of  deportation  is  ready  for  execution,  then 
the  actual  deportation  may  be  executed  as  provided 
in  the  General  Immigration  Law,  not  that  the  pro- 
cedure of  arrest  and  trial  shall  be  had  as  therein  pro- 
vided. The  Chinaman  has  a  substantial  right  in  a 
judicial  hearingy  which  with  its  greater  rights  and 
privileges,  better  enables  him  to  defend  himself 
against  the  charge  so  brought  against  him.  When  his 
judicial  hearing  is  over,  and  the  judgment  is  a  fin- 
ality, he  is  only  then,  in  the  sense  used  in  the  act 
''liable  to  deportation*'  and  he  cannot  be  heard  to 
complain  whether  he  be  deported  by  the  U.  S.  Mar- 
shall or  turned  over  by  that  officer  to  the  Immigration 
officers,  for  them  to  place  him  on  the  steamer. 

The  only  advantage  to  the  Government  which  we 
feel  was  intended  was  that  the  expense  or  procedure, 
as  the  case  may  be,  of  providing  tickets,  etc.  would  all 
be  in  the  hands  of  the  Immigration  Department,  and 
kept  in  one  uniform  account,  and  their  statistical 
records  and  research  thereof,  would  be  simplified  by 
all  being  placed  through  the  medium  of  one  set  of 
deportation  officers.  This  interpretation  is  well  with- 
in the  line  of  reason  and  is  in  harmonious  accord  with 
the  true  operation  of  both  acts,  and  does  not  permit 
the  one  to  encroach  upon  the  other.  This  construc- 
tion is  in  harmonious  accord  with  the  statute  itself. 
Section  20  of  the  General  Immigration  Law  provides 
for  the  hearing  and  Section  21  of  the  method  of  act- 
ual deportation  after  the  termination  of  the  hearing, 
and  it  is  only  in  the  latter  section  that  the  phrase  "or 
of  any  other  law  of  the  United  States"  is  used. 
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THIRD: 

Under  this  head  we  direct  attention  to  the  fact  of 
the  minority  of  this  defendant,  with  its  accompany- 
ing disability.  This  boy  came  to  his  father  in  Oak- 
land, after  they  had,  by  their  testimony  and  that  of 
an  identifying  witness,  the  prior  landed  brother,  sat- 
isfied the  immigration  authorities  of  the  bona  fides 
of  the  claim  of  citizenship.  This  father,  reared  and 
living  for  many  years  in  San  Francisco  with  its 
large  population  of  Chinese,  has  witnessed  the  evils 
of  the  Chinese  community,  the  ever  recurring  Tong 
or  highbinder  outlawery,  the  pitfalls  which  beset  the 
paths  of  the  Chinese  youths  growing  up  in  the  midst 
of  unusual  liberty  and  but  little  restraint,  and  this 
coupled  with  the  hostile  or  unfriendly  feeling  of  the 
western  white  population,  convinced  him  that  he 
would  make  a  better  future  for  his  son,  if  he  permit- 
ted him  to  go  to  a  more  hospitable  community,  where 
there  existed  no  embers  of  Asiatic  hostility ;  where  no 
evil  associates  would  be  crowded  about  him,  and 
where,  being  permitted  to  mingle  with  white  people 
freely,  he  would  acquire  a  more  useful  knowledge  and 
education  and  insure  a  more  useful  and  contented 
life,  and  so  the  father  permitted  his  little  son  to  go 
to  the  south. 

An  examination  of  the  record  for  the  purpose  of 
showing  the  points  of  unfairness  in  the  executive 
hearing,  brings  to  light  a  number  of  glaring  particu- 
lars, in  which  the  rights  of  this  appellant  have  not 
been  properly  or  at  all  safeguarded. 
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(a)  Tlie  first  point  wliicli  we  desire  to  urge  is 
that  the  warrant  of  arrest  in  this  case  is  issued  in 
violation  of  Article  4  in  Amendment  to  the  Constitu- 
tion of  the  United  States  in  that  the  warrant  of  ar- 
rest w^as  issued  and  was  not  based  *'upon  probable 
cause,  supported  by  oath  or  affirmation. ' '  The  legal 
presentation  of  this  point  is  now  under  submission  of 
this  court  in  case  No.  2859,  Chin  Ah  Yoke  alias  Jane 
Doe,  Appellant,  vs.  Edward  White,  as  commissioner, 
etc.,  taken  under  submission  at  the  February  term  of 
this  coui't,  and  refereiice  is  made  to  pages  21  to  27  in- 
clusive of  the  brief  for  appeUant,  filed  in  said  matter, 
for  the  presentation  of  the  legal  view  raised  upon  be- 
half of  the  appellant  herein  on  said  point. 

(b)  The  hearing  herein  was  unfair  in  that  no  op- 
portunit}"  was  given  the  appelant  to  be  represented 
by  counsel  when  it  would  have  been  of  any  service  to 
him.  Appellant,  a  boy  of  nine  years  of  age,  accord- 
ing to  American  calculation,  or  ten  years  according 
to  Chinese  calculation,  was,  despite  his  youth  and  im- 
maturity, subjected  to  a  gruelling  examination,  which 
is  to  be  found  from  pages  19  to  31  in  Exhibit  ''A", 
filed  with  the  clerk  herein.  This  examination  is  13 
pages  in  length.  The  Inspector,  after  asking  all  the 
questions  he  could  think  of,  finally  propounded  this 
last  question  to  the  appellant:  '*Q.  Under  the  law 
you  haA^e  a  right  to  be  represented  by  an  attorney  at 
this  year.  Do  you  wish  to  avail  yourself  of  that  right 
and  employ  a  lawyer  ?  A.  I  don't  understand  that. 
I  will  see  Loo  Yuf 

This  question  and  answer  perforce,  is  the  arraign- 
ment of  this  nine  year  old  child,  in  w^hich  it  is  ]iTe- 


sumed  that  he  would  know  what  the  nature  of  the 
proceedings  were,  and  what  to  do  to  protect  and  safe- 
guard his  rights.  The  Loo  Yut  referred  to,  was  im- 
mediately examined,  and  his  examination  covers 
pages  15  to  19  inclusive  of  Exhibit  ''A"  filed  with  the 
clerk  herein.  All  that  was  done  to  speak  to  Loo  Yut 
about  the  matter  appears  in  the  last  question  of  his 
examination  which  is  as  follows :  ' '  Q.  Under  the 
law  this  boy  has  a  right  to  be  represented  by  an  attor- 
ney at  this  hearing,  if  he  so  desires.  He  says  that  he 
will  see  you  about  it.  Do  you  wish  to  employ  a  law- 
yer for  him  ?  A.  No  I  will  not  employ  a  lawyer  now. 
I  will  wait  and  see  what  they  do  in  Washington." 
This  hearing  was  conducted  on  July  17,  1916. 

This  little  child  was,  upon  that  date,  subjected  to 
this  examination,  and  his  witness  was  also  examined, 
without  an}^  adequate  opportunity  being  afforded  to 
safeguard  the  rights  of  this  applicant.  Not  only  does 
this  condition  exist,  but  the  most  detrimental  thing 
in  connection  with  it  is  that  there  was  no  notification 
that  they  could  see  the  cAddence  against  the  boy  to 
enable  them  to  determine  whether  it  was  necessary  to 
submit  any  defense,  thus  violating  their  own  regu- 
lations which  are  mandatory  that  this  be  done. 

The  Immigration  regulations  promulgated  which 
govern  such  executive  deportation  proceedings  are 
foimd  in  Rule  22  sub.  4  as  follows : 

*' Executive  of  warrant  of  arrest  and  hearing 
thereon: 

(a)  Upon  receipt  of  a  warrant  of  arrest  the 
alien  shall  be  taken  before  the  person  or  persons 
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therein  described  and  granted  a  hearing  to  en- 
able him  to  show  cause,  if  any  there  be,  why  he 
should  not  be  deported. 

(b)  During-  the  course  of  the  hearing  the 
alien  shall  be  allowed  to  inspect  the  warrant  of 
arrest  and  all  the  evidence  on  which  it  was  is- 
sued ;  and  at  such  stage  thereof  as  the  officer  be- 
fore whom  the  hearing  is  held  shall  deem  proper, 
he  shall  be  apprised  that  he  may  thereafter  be 
represented  by  counsel  and  shall  be  required 
then  and  there  to  state  whether  he  desires  coun- 
sel or  waives  the  same,  and  his  reply  shall  be  en- 
tered on  the  record.  If  counsel  be  selected,  he 
shall  be  permitted  to  be  present  during  the  fur- 
ther conduct  of  the  hearing,  to  inspect  and 
make  a  copy  of  the  minutes  of  the  hearing,  so  far 
as  it  has  proceeded,  and  to  offer  evidence  to  meet 
any  evidence  theretofore  or  thereafter  presented 
by  the  Government.  Objections  and  exceptions 
of  counsel  shall  not  be  entered  on  the  record,  but 
may  be  dealt  with  in  an  accompanying  brief. " 

(c)  Evidence  detrimental  to  the  appellant,  was 
submitted  to  the  Department  under  cover  of  the  re- 
port of  the  examining  inspector.  This  report  is  on 
pages  34  and  35  of  Exhibit  ^'A,"  filed  with  the  clerk. 
The  part  of  the  report  to  which  exception  is  taken 
is  as  follows : 

**And  little  is  to  be  added  other  than  to  state 
that  since  the  hearing  on  the  above  date,  infor- 
mation was  obtained  by  In>spoctor  Worden  while 
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ill  Montgomery,  on  the  25th  ultimo,  to  the  effect 
tliat  this  boy  is  the  son  of  Loo  Gee  of  Birming- 
ham, Ala.,  and  is  not  the  son  of  Mok  Juck,  Oak- 
land, California,  and  that  the  Chinaman  Loo  Yiit 
"''  ^       or  Lo  Moiig  Nam,  with  whom  the  boy  is  living  at 
a:^      Alexander  City,  Ala.,  and    who    deposited   the 
^' ''      thousand  dollars  cash  with  the  bondsmen  in  the 
case,  is  Loo  Gee's  brother,    and    therefore    the 
uncle  of  the  alien.  This  information  was  received 
in  a  confidential  manner  from  one  Chung  Kee 
Lung  of  Montgomery,  x\labama,  but  no  state- 
fiient  could  be  secured  from  him  for  obvious  rea- 
sons." 

This  bit  of  evidence  is  the  only  thing  contained  in 
the  entire  Immigration  record  which  negatives  the 
claim  of  citizenship  of  this  appellant,  and  yet  the  at- 
tention of  the  appellant  or  his  witness  was  not  called 
to  it,  but  on  the  contrary,  it  appears  to  have  been  will- 

'  fully  and  purposely  suppressed  and  withheld  from 
them.  That  it  was  considered  by  the  Department, 
and  went  to  support  and  made  up  the  adverse  find- 
ing of  the  Secretary,  and  contributed  towards  the  is- 
suance of  the  warrant  of  deportation,  is  evidenced  by 
the  fact  that  the  evidence  is  reported  almost  verba- 
tnm  ill  the  decisic/ii  of  the  Assistant  Secretary,  where- 
in the  warrant  of  deportation  is  directed  to  be  issued. 

'  Tt  i^  fimdamental^  in  cases  of  this  kind,  that  a  person 
proceeded  against,  must  be  apprised  of  all  of  the  evi- 
dence again'st  him,  so  that  he  may  have  full  oppor- 
tunity of  making- answer  thereto.    (Ride  22  sub.  4 

■■^Vlpra:)'   ■'""■  ■'"  '''•" 
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In  the  present  case  there  appears  to  have  been  a 
successful  suppression  of  the  only  affirmative  evi- 
dence submitted  to  the  department,  showing,  or  tend- 
ing to  show  that  this  appellant  was  not  a  citizen. 

(d)  A  further  element  of  unfairness  of  this  hear- 
ing appears  from  the  fact  that  no  attempt  at  all  was 
made  to  secure  the  testimony  of  this  appellant  ^s 
father.  The  record  discloses  that  a  letter  was  sent 
from  Alabama,  which  finally  reached  the  Commis- 
sioner of  Immigration  at  San  Francisco,  and  an  ef- 
fort was  made  to  locate  the  father  of  this  appellant, 
and  when  they  did  locate  the  father  of  this  appellant, 
they  did  not  even  notify  him  or  tell  him  of  the  trouble 
in  which  his  son  was  involved.  They  did  not  ask  him 
any  questions  at  all,  which  would  have  shown  the  citi- 
zenship of  this  appellant.  The  examination  seemed  to 
have  been  conducted  and  was  limited  solely  to  ascer- 
taining the  fact  that  the  father  was  in  Oakland,  Cali- 
fornia. These  letters,  and  the  examination  in  ques- 
tion may  be  found  on  pages  1,  2,  and  3,  of  Exhibit 
''A,"  filed  with  the  clerk  herein.  The  propriety  of 
giving  the  father  of  this  boy  a  chance  to  be  heard 
upon  behalf  of  his  boy,  and  notifying  him  of  the  con- 
ditions existing,  was  called  to  the  attention  of  the 
Department,  as  is  shown  on  page  34  of  Exhibit  **A,*^ 
when  the  Inspector  in  charge,  Thos.  V.  Kirk,  sug- 
gested to  the  Commissioner  General  of  Immigration, 
that  the  record  be  sent  to  San  Francisco,  to  examine 
the  father,  but  this  suggestion  was  not  complied  with. 
A  study  of  the  record  in  this  deportation  case  will 
show  that  it  was  conducted  solely  by  the  government 
officers  for  the  presentation  of  their  own  case,  and 
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without  adopting  even  those  usual  methods  followed 
in  obtaining  the  evidence  from  a  witness  then  imder 
examination,  for  the  defendant.  What  would  a  little 
boy,  nine  years  of  age,  know  about  safeguarding  his 
interests,  or  whether  he  needed  an  attorney  or  not, 
or  what  should  be  done,  when  confronted  with  a  de- 
portation proceeding.  Certainly,  the  proper  thing  to 
have  done,  would  have  been  to  have  considered  him,  so 
to  speak,  as  the  ward  of  the  court,  as  all  minors  are 
considered,  in  probate  courts,  and  their  rights  should 
be  protected  as  such.  In  this  case,  the  record  of  the 
landing  of  this  appellant  in  the  United  States,  shows 
the  positive  nature  of  the  testimony  presented  upon 
his  behalf.  We  refer  to  page  13,  of  Exhibit  **B'' 
filed  with  the  clerk,  which  contains  the  report  of  the 
examining  inspector,  when  this  appellant  was  an  ap- 
plicant for  admission  into  the  United  States.  The 
report  is  dated  November  8th,  1915,  and  is  found  in 
the  Admission  Record  Exhibit  *'B"  filed  with  the 
clerk  and  at  page  13  thereof. 

**The  applicant  in  this  case  is  only  8  years  of 
age  actual  or  American  reckoning.  There  are 
several  discrepancies  in  the  testimony  relating 
to  the  locations  of  the  applicant's  house,  whether 
he  accompanied  his  brother  to  the  front  of  the 
village  or  Chek  Hom  market  when  the  brother 
left  for  the  U.  S.,  the  exact  location  of  the  ances- 
tral hall,  and  the  names  and  locations  of  some 
of  the  neighbors.  These  disagreements,  however, 
are,  in  my  opinion,  not  sufficient  under  the  cir- 
cumstances, to  warrant  denial,  as  they  are  such 


19 

as  might  be  due  to  the  extreme  youth  of  the  ap- 
plicant. 

*^  There  is  a  good  resemblance  between  the 
father,  the  applicant  and  the  brother,  who  ap- 
peared as  a  witness.  Another  favorable  feature 
is  the  fact  that  although  the  father  was  old 
enough  to  have  claimed  several  boys  born  prior 
to  his  return  to  the  U.  S.  in  1903,  he  claims  only 
one  such  child. 

*'In  my  opinion,  there  is  not  sufficient  adverse 
evidence  to  justify  the  denial  of  the  applicant. 
A  favorable  recommendation  is  therefore  sub- 
mitted.'^ 

Pages  11  and  12  of  this  Exhibit  "B"  contain  the 
said  Inspector's  abstract  of  record  and  report,  and 
from  this  appears  in  part  that  the  father's  American 
nativity  is  established;  his  presence  in  China  on  the 
trip  essential  to  permit  of  paternity  is  verified;  there 
is  a  prior  landed  brother  and  this  applicant  is  men- 
tioned in  the  testimony  in  that  case ;  that  there  is  a 
good  resemblance  between  the  father  and  applicant ; 
between  the  prior  landed  brother  and  the  applicant, 
and  betwen  the  father  and  the  prior  landed  brother ; 
that  the  prior  landed  brother  was  a  supporting  wit- 
ness ;  that  the  demeanor  of  all  witnesses  during  exam- 
ination was  satisfactory ;  that  none  x)f  them  were  sub- 
stantially discredited  before  the  Immigration  office 
to  the  knowledge  of  the  Inspector,  and  that  the  In- 
spector believed  the  relationship  existed.  When  the 
father  returned  here  in  1903  he  testified  that  he  was 
married  and  then  had  one  son  (page  2  of  father's  exa- 


m 

mination  in  his  own  prior  landing  record  in  Exhibit 

There  was  no  action  taken  by  the  Immigration  ; 
authorities  to  notify  the  father  that  his  son  had  been 
arrested.  The  father  was  examined  to  ascertain  the 
fact  that  he  himself  was  physically  present  in  Oak- 
land, California  on  March  14th,  1916,  as  is  shown  on 
page  3  of  Exhibit  '^A,'^  which  is  the  report  of  the  Im- 
migration Inspector,  stating  that  he  called  at  the 
laundry,  and  found  the  father  there.  The  warrant 
of  arrest  was  igsued.months  thereafter,  and  the  actual 
arrest  of  this  little,  appellant  and  the  hearing  on  the 
warrant  apparently  both  took  place  on  July  17, 1916. 
The  Immigration  record  upon  which  the  applicant 
had  been  admitted  into  the  United  States,  was  appar- 
ently considered  as  part  and  parcel  of  the  hearing,  as 
is  shown  by  page  33  of  Exhibit  '*A.'^ 

In  finally  submitting  this  matter,  we  feel  compelled 
to  say  that  there  has  been  no  full  or  fair  hearing  ac- 
corded this  appellant  by  the  Immigration  authorities 
upon  the  warrant  of  arrest,  and  that  the  action  of 
said  officers  in  transmitting  evidence  to  the  Depart- 
ment clandestinely,  as  far  as  the  appellant  was  con- 
cerned, is  in  and  of  itself  an  act  of  unfairness  of  such 
a  glaring  kind  and  character,  that  it  cannot  be  over- 
looked. The  evidence  transmitted,  constituted  and 
was  the  only  evidence  before  the  Department  which 
tended  to  show  that  this  appellant  was  an  alien,  or 
not  the  person  who  he  claimed  to  be,  and  to  have  con- 
cealed from  him  the  knowledge  of  this  evidence,  and 
giving  him  no  opportunity  to  make  answer  thereto, 
was  certainly  most  unfair  and  prejudicial,  and  ere- 
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ates  the  impression  that  the  Inspector  considered  that 
he  had  the  right  to  transmit  evidence  against  the 
appellant  without  notifying  him  of  it.  This  clearly 
in  violation  of  the  rules  and  regulations.  Special  at- 
tention is  directed  in  this  case  to  the  Immigration 
record  Exhibit  **A",  wherein  it  is  set  forth  that  this 
case  is  almost  exactly  the  same  as  the  case  of  Wong 
Yee  Toon,  who  had  been  arrested  under  a  similar 
warrant  of  arrest,  and  had  been  ordered  deported  by 
a  United  States  District  judge  in  the  case  of  ex  parte 
Wong  Yee  Toon,  227  Fed.  247  decided  by  District 
Judge  Rose,  and  because  that  applicant  was  deported 
and  that  warrant  of  deportation  was  upheld  that  this 
appellant  should  be  ordered  deported.  It  is  a  matter 
of  some  little  satisfaction  to  counsel  to  be  able  to 
point  out  that  the  judgment  of  the  lower  court  in  ex 
parte  Wong  Yee  Toon  has  been  reversed  on  appeal, 
by  the  Circuit  Court  of  Appeals  for  the  Fourth  Dis- 
trict, the  title  being  Wong  Yee  Toon  Vs.  Stump..ff-,«-i 
Fed.  194,  to  which  decision  the  attention  of  this  Hon- 
orable Court  is  most  respectfully  invited.  We  think 
the  particular  elements  of  unfairness  of  the  hearing 
set  forth  herein  warrant  the  issuance  of  the  writ  of 
habeas  corpus  as  prayed  for  in  the  petition  in  this 
matter,  upon  the  ground  that  the  hearing  accorded 
was  unfair  upon  the  authority  of  the  following  decis- 
ions: '■^■i 

Low  Wah  Suey  vs.  Backus  225  U.  S.  460. 
Chin  Yow  vs.  U.  S.  208  U.  S.  8. 
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Whitfield  vs.  Hanges  222  Fed.  745. 

Ong  Chew  Lung  vs.  Burnett  232  Fed.  853. 
Chan  Kam  vs.  U.  S.  232  Fed.  855. 
Ex  parte  Lam  Pui  217  Fed.  456. 
Ex  parte  Lam  Fuk  Tak  217  Fed.  468. 
McDonald  vs.  Sin  Tak  Sam  225  Fed.  710. 
F.  S.  vs.  Williams  200  Fed.  538. 
U.  S.  vs.  Williams  189  Fed.  915. 
U.  S.  vs.  Williams  (affirmed)  206  Fed.  460. 
U.  S.  vs.  Williams  175  Fed.  274. 
Respectfully  submitted, 

GEO.  A.  McGOWAN, 

Attorney  for  Appellants. 
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ApppUantH*  f  Ptitinit  for  a 


To  the  Honorable  William  B.  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit : 

This  appellant  humbly  presents  ^his  his  petition 
for  a  rehearing  based  upon  the  fact  tliat  since  the 
hearing  herein  the  statute  under  which  this  proceed- 


ing  was  had,  has  been  changed  by  Congress  in  such  a 
way  as  to  indicate,  we  respectfully  submit,  that  the 
statutory  construction  we  had  formerly  urged  in 
this  matter  was  well  taken  as  correctly  interpret- 
ing the  former  intention  of  Congress.  This  asser- 
tion seems  well  founded  in  the  light  of  certain 
changes  in  the  new  General  Immigration  Law  here- 
inafter set  forth. 

The  first  point  urged  by  the  appellant  was  that 
being  a  Chinese  person  if  illegally  here,  he  is  en- 
titled to  have  that  fact  determined  by  the  judicial 
branch  of  the  government.  If  the  ILLEGALITY 
in  question  arises  from  the  Chinese  Exclusion  or 
Expulsion  Laws,  such  a  hearing  is  mandatory  ac- 
cording to  the  terms  of  the  said  laws;  but  the  Gen- 
eral Immigration  Act  in  Section  21,  providing  the 
machinery  of  deportation  by  Executive  Warrant 
and  hearing,  for  those  liable  to  deportation  there- 
under also  contains  the  phrase  "OF  ANY  OTHER 
LAW  OF  THE  UNITED  STATES";  wliile  sec- 
tion 43  of  the  last  mentioned  act  provides  that  it 
''SHALL  NOT  BE  CONSTRUED  TO  REPEAL. 
ALTER,  OR  AMEND  EXISTING  LAWS  RE- 
LATING TO  THE  IMMIGRATION  OR  EXCLU- 
SION OF  CHINESE  PERSONS  OR  PERSONS 
OF  CHINESE  DESCENT."  Obviously  if  the  ap- 
pellant is  here  in  violation  of  the  General  Immi- 
gration Law,  he  riiay  be  deported  by  the  machinery 
therein  provided,  notwithstanding  the  fact  that  the 
particular  infraction  of  the  General  Immigration 
Law  was  also  a  violation  of  the  earlier  Chinese  Ex- 


elusion  or  Expulsion  Laws.  The  reason  is  that  any 
alien  other  than  Chinese  might  also  be  deported 
for  the  same  infraction  of  the  General  Immigra- 
tion Law.  ANY  ALIEN  may  surreptitiously  enter 
the  United  States  without  inspection,  and  ANY 
SUCH  ALIEN,  including  Chinese,  may  be  sum- 
marily arrested  by  executive  warrant  and  so  de- 
ported. This  was  the  holding  of  the  Supreme  Court 
in  U.  S.  vs.  Wong  You,  223  U.  S.  67.  ANY  ALIEN 
may  become  morally  objectionable  and  hence  ANY 
SUCH  ALIEN,  including  Chinese,  may  also  be 
smnmarily  arrested  by  executive  warrant  and  so 
deported.  This  was  the  holding  of  the  Supreme 
Court  in  Low  Wah  Suey  vs.  Backus,  225  U.  S. 
460.  ANY  ALIEN  may  be  physically  unfit  or  de- 
ficient, and  hence  ANY  SUCH  ALIEN,  including 
Chinese,  may  also  be  summarily  held  without  our 
borders,  or  if  here,  arrested  by  executive  warrant 
and  so  depoi-ted.  In  re  hoe  Sher  Wing,  164  Fed. 
506,  24  Op.  Atty.  Gen.  p.  706.  In  each  of  these  in- 
stances the  subject  of  the  proceedings  might  be  a 
Chinese  alien,  or  a  non-Chinese  alien.  Eliminate 
the  Chinese  Exclusion  or  Expulsion  Act  entirely, 
and  the  indicated  Chinese  person  who  entered  sur- 
reptitiously, who  was  morally  objectionable  or 
physically  unfit,  might  still  be  so  proceeded  against. 
That,  we  submit,  is  the  true  test  as  to  whether  any 
particular  interpretation  of  the  General  Immigra- 
tion Law  would  in  effect  be  an  amendment,  a  re- 
peal or  an  alteration  of  the  existing:  Chinese  Ex- 
clusion or  Expulsion  Act.     If    the  Chinese  Exclu- 


sion  or  Expulsion  Acts  are  necessary  to  support  a 
cause  of  action,  then  it  is  an  alteration  or  amend- 
ment thereof,  and  to  that  extent  a  repeal  of  its 
provisions,  to  proceed  in  a  manner  contrary  to  that 
authorized  by  the  Chinese  Exclusion  or  Expulsion 
Acts. 

In  the  case  at  bar,  if  the  Chinese  Exclusion  or 
Expulsion  Acts  were  eliminated,  there  would  be  no 
cause  of  action  under  the  General  Immigration 
Law.  The  government  claims  a  violation  solely  of 
the  Chinese  Exclusion  or  Expulsion  Laws,  and 
claims  that  the  subject  thereof  is  deportable  there- 
fore in  the  manner  provided  for  in  the  General 
Immigration  Law  because  of  the  said  phrase  "OR 
OF  ANY  OTHER  LAW  OF  THE  UNITED 
STATES."  The  appellant  claims  that  to  do  this 
is  to  violate  the  said  section  43,  which  says  that  the 
General  Immigration  Law  "SHALL  NOT  BE 
CONSTRUED  TO  REPEAL,  ALTER  OR 
AMEND  EXISTING  LAWS  RELATING  TO 
THE  IMMIGRATION  OR  EXCLUSION  OF 
CHINESE  PERSONS  OR  PERSONS  OF  CHI- 
NESE DESCENT." 

In  its  opinion  herein  the  court  decides  the  point 
adversely  to  the  appellant  on  the  authority  of  U. 
S.  vs.  Wong  You,  223  U.  S.  67,  and  Backus  vs. 
Ow  Sam  Goon,  235  Fed.  847.  As  to  the  first  case 
we  have  shown  that  Wong  You  was  deportable  for 
a  direct  violation  of  the  General  Immigration  Law, 
not  for  what  was  solely  a  violation  of  the  Chinese 
Exclusion   or  Expulsion   Laws.     In   the   Ow   Sam 


Goon  case  the  charge  was  that  the  Chinese  person 
had  surreptitiously  re-entered  the  United  States, 
that  is, — entered  without  inspection,  thus  violating 
section  34  of  the  General  Immigration  Act  and  Sec. 
13  of  the  Act  of  Sept.  13,  1888,  of  the  Chinese  Ex- 
clusion and  Expulsion  Acts.  Here  we  have  the 
same  point  which  was  before  the  Supreme  Court 
in  the  Wong  You  case.  In  its  opinion  this  court 
held  (235  Fed.  849-850)  : 

'^MORROW,  Circuit  Judge  (after  stating 
the  facts  as  above)   (1,  2) : 

1.  It  is  clear  that  whatever  authority  is  pos- 
sessed by  the  Secretary  of  Labor  to  deport 
aliens  found  in  this  country  is  derived  from 
the  Immigration  Act  of  February  20,  1907, 
c/1134  (34  Stat.  898908),  and  not  from  the 
Chinese  Exclusion  Act  of  September  13,  1888, 
C.1015  (25  Stat.  476),  which  vests  such  au- 
thority only  in  United  States  courts  and  jus- 
tices, judges  and  commissioners  thereof. 

2.  It  is  contended  by  appellant  that,  from 
the  opinion  above  mentioned,  it  is  apparent 
that  the  lower  court  considered  only  the  le- 
gality of  the  assistant  secretary's  finding  in 
the  warrant  of  deportation  that  the  alien  was 
in  the  United  States  in  violation  of  section  7 
of  the  Chinese  Exclusion  Act,  and  either  over- 
looked or  ignored  the  finding  that  the  alien 
was  in  the  United  States  in  violation  of  sec- 
tion 36  of  the  Immigration  Act. 


There  is  nothing  in  the  opinion  suggesting 
that  the  court  either  overlooked  or  ignored  the 
finding  that  the  alien  was  in  the  United  States 
in  violation  of  section  36  of  the  Immigration 
Act;  on  the  contrary,  the  decision  is  based 
upon  the  question  of  jurisdiction  of  the  assist- 
ant secretary  under  that  act." 

Apply  the  test  before  suggested  by  eliminating 
the  Chinese  Exclusion  and  Expulsion  Acts,  and 
Ow  Sam  Goon  would  have  been  deportable  under 
the  General  Immigration  Law  for  his  surreptitious 
entry  or  entry  without  inspection,  had  the  facts 
established  such  a  re-entry,  which  in  his  case  they 
happily  did  not.  Hence  these  two  cases  do  not  go 
to  the  extent  of  the  point  presented  by  this  case. 
The  intention  of  Congress  must  prevail  in  constru- 
ing this  statute,  its  terms  are  to  some  extent  con- 
flicting. 

Happily  we  are  now  not  without  light  as  to  th(^ 
intention  of  Congress  in  the  use  of  that  phrase  of 
the  General  Immigration  Laws.  The  act  under 
consideration  was  in  force  Feb.  20,  1907,  to  July 
1st,  1916.  Section  19  has  been  amended  in  the  new 
act  in  a  manner  entirely  unnecessary  if  the  opinion 
of  this  court  correctly  expressed  the  former  will  of 
Congress.  Note  the  final  clause  to  the  Sec.  19  of 
the  new  act: 

*' PROVIDED  FURTHER:  That  any  per- 
son who  shall  be  arrested  under  the  provisions 


of  this  section,  on  the  ground  that  he  has  en- 
tered or  been  found  in  the  United  States  in 
violation  of  any  other  law  thereof  which  im- 
poses on  such  person  the  burden  of  proving 
his  right  to  enter  or  remain,  and  who  shall  fail 
to  establish  the  existence  of  the  right  claimed, 
shall  be  deported  to  the  place  specified  in  such 
other  law.  In  every  case  where  any  person  is 
ordered  deported  from  the  United  States  un- 
der the  provisions  of  this  Act,  or  of  any  law 
or  treaty,  the  decision  of  the  Secretary  of  Labor 
shall  be  final." 

Section  43  of  the  old  act  is  embraced  in  Sec.  38 
of  the  new  act.    Note  the  alteration: 

^'PROVIDED,  that  this  act  shall  not  be  con- 
strued to  repeal,  alter,  or  amend  existing  laws, 
relating  to  the  immigration  or  exclusion  of 
Chinese  persons  or  persons  of  Chinese  descent, 
except  as  provided  in  section  nineteen  thereof." 

We  cannot  impute  to  Congj-ess  the  enactment  of 
useless  legislation,  but  on  the  contrary,  feel  that  the 
act  as  amended  is  to  be  construed  as  a  new  depart- 
ure now,  for  the  first  time,  authorizing  and  legal- 
izing an  Executive  deportation  proceeding,  under 
the  General  Immigration  Laws  for  solely  a  viola- 
tion of  the  Chinese  Exclusion  or  Expulsion  Acts. 
This  was  the  interpretation  placed  on  the  act  by 
the  Circuit  Court  of  Appeals  for  the  5th  and  7th 
Circuits,  as  pointed  out  in  our  brief  herein. 
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Upon  appellant's  behalf  it  is  felt  that  a  judicial 
hearing  or  even  another  executive  hearing,  now  that 
he  will  have  had  prior  and  adequate  notice  there- 
of, will  afford  appellant  an  opportunity  to  present 
evidence  upon  his  behalf  and  be  represented  by 
counsel  at  such  hearing,  and  then  fully  and  ade- 
quately protect  his  right  of  residence  in  the  United 
States  by  presenting  evidence  upon  his  own  behalf 
and  having  the  benefit  of  counsel. 

Respectfully  submitted, 


GEO.  A.  McGOWN, 

Attorney  for  Appellant. 


CERTIFICATE  OF  COUNSEL. 

I  hereby  certifj^  that  the  foregoing  petition  for 
a  rehearing  is  in  judgment  of  counsel  well  founded, 
and  is  not  interposed  for  delay. 

GEO.  A.  McGOWAN, 

Attorney  for  Appellant. 


